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Checking Accounts Public Officials 


bank, which permits county treasurer repay loans 
made him personally with checks drawn against his official 
account, will liable the county for the amount. 

This, briefly, the rule which was applied the United 
States Circuit Court Appeals (Fourth Circuit, Virginia) 
the case Bank Giles County Fidelity Deposit 
Company Maryland, Fed. Rep. (2d) 321. This rule 
has been applied many earlier cases and just rule. 
bank should know that public official has right use 
money belonging the public with which pay his personal 
make restitution. Incidentally the rule also applies fidu- 
accounts such those executors, trustees, etc. 

But, the present case, the rule worked somewhat harshly 
because, under the peculiar circumstances involved, the banks 
(there were two them) were way justified believing 
that their action was proper. 

The facts were these. One Walker was the treasurer 
Giles County, Virginia. carried checking account 
treasurer the Bank Giles County and also the First 
National Bank Narrows, Virginia. also carried 
personal account each bank and was director each bank. 
resigned treasurer July 26, and, the time, 
was short his accounts the sum $98,807.27. different 
prior his resignation, the treasurer borrowed 
money his personal note from the Bank Narrows and 
from the First National Bank Pearisburg (to whose assets 
and liabilities the Giles Bank subsequently succeeded). The 
proceeds the loan were credited the treasurer’s accounts 
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the respective banks and the loans were later repaid with 
checks drawn against those accounts. Walker explained the 
transactions the officials the banks telling them that 
the county was doing great deal improvement work, 
which called for the expenditure large sums money, that 
county collections were slow the time and that was 
borrowing the money for the use the county. the time 
the loans were made was understood that they would 
repaid out the treasurer accounts. Walker testified 
the trial. 

What the bank officials overlooked, however, was that 
that the treasurer had authority borrow money behalf 
the county. Under the laws the state, this power was 
placed the hands the board county supervisors and 
the county school board. banks were charged with 
knowledge these laws and, consequently, with knowledge 
that the treasurer was acting outside the scope his official 
duty. 

The action here was brought the Fidelity Deposit 
Co. Maryland, surety the treasurer’s official bond, which 
had made good the county the amount the shortage and 
which was, therefore, subrogated the county’s rights against 
the banks. the trial one the banks was held liable 
the sum $4,000, with interest, and the other the sum 
$8,009.68, with interest. 

The treasurer, may mentioned, was tried for the crime 
embezzlement and acquitted, “but attempt was made,” 
said the court, “to deny the existence amount the short- 
age described.” 

affirming the trial court, the Circuit Court wrote, 
part, follows: 


assume that one the banks was aware the defalca- 
tion and that the arrangement between the banks and Walker was 
made testified, the banks are not absolved from liability the 
county its subrogee. When Walker deposit funds his credit 
treasurer the county, the banks had notice the nature the 
deposit, and, when they permitted him pay his personal indebted- 
ness them checks upon his fiduciary accounts, they knowingly 
participated breach trust. well established that one 
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ith who participates breach trust may held liable court 
equity either account for the trust property its proceeds still 
his possession respond damages has parted with 
rk, them. If, this case, the trust property consists general 
bank deposit, the bank does not thereby become trustee the 
money. The relation debtor and creditor established between 
the bank and the fiduciary, and the bank may safely honor the 
depositor’s checks and allow withdrawals from the fund long 
has knowledge misconduct the part the depositor. 
the other hand, the bank creditor the 
individually, the case overdraft by, loan to, the 
depositor, may not set off the deposit standing the name the 
fiduciary accept check thereon payment the individual debt. 
The governing principle that, under such circumstances the bank 
charged with notice that the payment presumptively wrongful and 
must refund the money the cestui que trust, turns out that 
has fact participated with the fiduciary breach trust. 
The broad rule depositories trust funds and its application 


the use funds deposit the payment the trustee’s per- 
sonal indebtedness the depository set out the Restatement 
the Law Trusts follows: 


“Sec. the trustee deposits trust funds bank, the 
bank liable for participation the breach trust receiving 
permitting the trustee withdraw the trust funds, where the 
trustee commits breach trust making the deposit with- 
drawal, if, but only if, the bank received the deposit permitted 
the withdrawal with notice the breach trust. 

Payment the trustee’s personal indebtedness the bank. 
bank which trust funds have been deposited accepts pay- 
ment personal indebtedness the trustee the bank check 
payable out the trust fund, the bank liable for participation 
the breach trust if, but only if, had notice that trust funds were 
being used (See Sec. 322). 

“Thus, the bank accepts payment the trustee’s personal 
indebtedness the bank check drawn breach trust upon 
the trustee’s account such the bank, the bank liable for par- 
ticipation the breach trust.” 


Without gainsaying these general principles, the defendants assert 
that they are not applicable the peculiar circumstance common 
the five items under consideration because each instance the 
money loaned the individual was actually deposited the treas- 
surer’s account and presumably used for county purposes. the 
second transaction with the Pearisburg bank involving loan 
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$1,000 only $500 went into the treasurer’s account, that the bank 
liable for $500 any event under the rule just stated. But the 
balance $500 and all the sums involved the other four trans- 
actions found their way into the county deposit. Does follow, 
the banks contend, that these loans were loans the county properly 
payable out ‘of county funds? think not. The power and 
authority borrow for the county was not lodged the county 
treasurer, but generally the board supervisors the county 
under section 2727 the Virginia Code 1924. See, also, the 
same section the Code 1930 and the provision the borrow- 
ing funds counties the Code 1930, Constitution Appendix, 
section 115a. The county school board has special authority 
borrow funds under section 68la and 644c the Code 1924 and 
section 675 the Code 1930. The banks were bound take 
notice this limitation upon the treasurer’s authority, 
they had knowledge that Walker was acting outside the scope his 
official duty when told them that was borrowing money for 
public purposes paid back when the subsequent collections would 
put the county funds. The situation well described the 
following quotation from Town East Hartford American Na- 
tional Bank, Conn. 539, which similarly town treasurer bor- 
rowed money without authority his official notes from the bank 
and later paid the notes with his official checks; the bank having 
knowledge that the treasurer was misappropriating the funds the 
town. The court said (49 Conn. 539, page 552): 


the bank must held have known that the treasurer was 
not authorized borrow money for the town, paying his overdraw- 
ing checks and discounting the notes were each loans him 
individual. lending officer whose office conferred 
power borrow, the bank cannot force itself into the position 
creditor the town against its will and without its knowledge; and 
the payment its debts the unauthorized act the treasurer from 
money thus borrowed not appropriation the town 
its uses; had previously placed money his hands for the payment 
those specific debts; there remained upon knowledge the right 
repudiate the unauthorized borrowing and payment; the right 
remain debt, with its creditors’ permission; not having that, the 
right borrow for itself. Upon such repudiation the transaction 
remains the lending the bank the agent for himself; the money 
borrowed remains his own; the duty repay solely upon him; the 
right the bank recover, solely from him. The bank had notice 
the time when, and the character the checks which, 
the treasurer withdrew his deposit with the money loaned 
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and borrowed for himself; knew when was exhausted; knew 
when after such exhaustion again duly authorized agent 
deposited with money belonging the town; and knew the pay- 
and course illegal. ‘The intentional reception this money upon 
private debt was burthened with obligation return upon 
demand.” 

Giles county would have had need for funds any the 
occasions mentioned the pending case had not been for 
Walker’s defalcation. The money which borrowed and placed 
his treasurer’s account replaced but small part that which 
had previously misappropriated, and the co-operation the bank 
only enabled him the more readily conceal his wrongful acts. 
Innocent though the banks were fraud, they are responsible the 
extent which they lent their aid illegal course dealing. 
legal effect well outward form, the loans must considered 
personal loans Walker, paid without legal warrant authority 
out the funds the county. 


another instance the Bank Narrows “made loan 
$3,548 the county, from which sum $800 was deducted 
and deposited the credit Walker’s account.” Concern- 


ing this transaction, the court said: 


our opinion, the District Judge was also correct holding 
that the Narrows bank liable for the sum $800 covered the 
fourth transaction between and the county treasurer. ad- 
mitted that the bank made official loan the county $3,548 
upon school warrant draft discounted the request the 
treasurer the bank, and that the bank deducted $800 from the 
net proceeds the draft and deposited Walker’s personal 
account. only defense explanation this diversion the 
fund the uncorroborated testimony Walker that requested the 
cashier credit him with $800 part his commissions. Walker 
had the right take the commissions earned him out the 
cash funds his possession out the funds deposit the 
treasurer’s account; and the bank would have incurred liability 
for honoring check payable him individually the absence 
further circumstances known indicating that the treasurer was 
committing breach trust. See Restatement the Law 
Trusts, 324 

The bank contends that effect the transaction was the same 
the entire amount the loan had been credited the treas- 
urer’s account and the treasurer had then drawn his check for $800 
payable himself individually; but the court held, think properly, 
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that its face the transaction was irregular charge the 
bank with notice the breach trust. The details the arrange- 
ment for the loans between the county and the bank are not set out 
full the record, but the only reasonable inference from the facts 
disclosed that the money was borrowed the county for county 
purposes with the manifest intention that the proceeds would 
placed the treasurer’s credit. When the bank departed from the 
course designed, took the first step the spoilation the trust. 
knowingly participated the diversion county funds 
personal use, and was not reasonable for accept fact 
the explanation that the county was borrowing money pay com- 
missions its treasurer. were commissions due the de- 
faulter the time, and the deposit his credit was fact 
breach trust. 

material respects, the transaction was similar that con- 
sidered Duckett National Mechanics’ Bank, Md. 400, 
983, L.R.A. 84, Am. St. Rep. 513, where the bank improperly 
credited the personal account one Clagett the proceeds 
check payable him trustee, and was held that the bank was 
liable participant breach trust for the loss occasioned 
Clagett’s subsequent defalcation, although the bank was innocent 
his final disposition the funds. The court said (86 Md. 400, 
page 410, 983, 986, (N.S.) 84, Am. St. 
Rep. 513): 


answer say that had the bank obeyed the direction 
given it, and had opened account the name Clagett 
trustee, and credited that account with these funds, still Clagett 
could have withdrawn them checks appropriately signed, and could 
then have misapplied the money without involving the bank any 
liability. This answer, simply because what might have been 
done was not done. Had the bank opened the account for this fund 
the name Clagett, trustee, instead entering the credit his 
personal account, would have done what was its plain duty 
do, and would not have been guilty the error which did com- 
mit. Had done its duty, and had Clagett afterwards withdrawn 
the money, might have done, and had then misapplied 
without the co-operation the bank, there would have been lia- 
bility incurred the bank all. But this was not done, and the 
failure the bank what ought have done cannot 
treated tantamount the thing that did do, unless contraries 
are equivalents each other. What ought have done not 
what did do, and cannot escape liability upon the mere conjecture 
that what did happen the funds might have also happened had the 
bank not been derelict its dealings with those funds.” 
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Action Enjoin Bank from Practicing Law 


The Bar Association North Dakota brought action 
against bank seeking injunction restrain the bank 
from engaging acts which the Association contended con- 
stituted practicing law. decision the Supreme Court 
North Dakota, which was favor the bank, Cain 
Merchants National Bank Trust Co. Fargo, 268 
Rep. 719, published full herein subsequent page. 

some states there statute which expressly prohibits 
corporations from practicing law. But, apart from any stat- 
ute, well established that the practice law not within 
the proper functions corporation. giving reason for 
this rule, the courts state that there relation confidence 
and trust between attorney and client which cannot exist 
where corporation undertakes act attorney. 

corporation, having right practice law directly, 
cannot indirectly employing licensed attorneys 
practice for it. Commenting upon this rule, was said 
the case People Peoples Trust Company, 167 
Supp. 787 (35 39): 


The relation between attorney and client confidential the 
extreme. The attorney under all the obligations attached 
fiduciary relation, and above all things owes undivided loyalty 
his client, unhampered obligations any other employer. These 
duties are enforced the drastic remedy disbarment proceeding, 
measure outside and addition other legal remedies. 
attorney may not divulge confidential communications his clients 
the advice given thereon. obvious that the intervention 
corporation, the general employer attorney, between him and 
his client, destructive this necessary and important relation. 
There can longer uninfluenced devotion the client’s interests. 
There exists along with, and necessarily influencing, the devotion 
the client, the duty which the attorney owes his general employer. 
Divided obligations trust relations are obnoxious the law, and 
none more than that attorney and client. 


The question presented the case under discussion was 
whether the acts, which had been done the defendant bank 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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and which the Bar Association complained, actually con- 
stituted the practice law. 

The facts show that the bank had distributed series 
folders, one which was entitled “Safeguarding Your 
Family’s Future” and contained explanatory matter concern- 
ing wills and trusts. These folders, the court found, contained 
nothing the way legal advice and did not tend lead 
the reader believe that the bank was operating legal 
department. the contrary, the folders presented the 
public facts concerning the services the capacity executor 
trustee which the bank was qualified and authorized 
render. fact the folder entitled “Safeguarding Your 
Family’s Future” contained the specific admonition that “the 
will very important instrument and should drawn 
competent legal authority.” The court decided that there was 
nothing the folders, their distribution the public, 
which could any way regarded practicing law. 

also appeared that Mr. Dwight, assistant trust 
officer, with the consent the bank, sometimes acted at- 
torney matters turned over him personal friends. 
three different occasions drew wills. two the 
three instances, fee was paid, which was retained Mr. 
Dwight. The court stated that the drawing these wills con- 
stituted isolated instances practicing law. 

further appeared that the bank, through its officers 
employees, drew various chattel mortgages and bills sale. 
With respect these, the court held that the bank was within 
its rights drawing such instruments where they related 
matters which the bank had actual interest, but that 
stepped out its lawful field when drew chattel mortgages 
for the accommodation its customers transactions 
which had direct interest. 

However, view the fact that the bank asserted that 
never had any intention practicing law and disavowed 
any intention practice law the future, the court decided 
there was nothing which would warrant the issuance 
injunction. 

The decision not taken authority for banks 
generally engage the practice drawing legal docu- 
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ments even the relation transactions which the bank 
has interest. The decision, course, authority only 
the state which decided. The question regulated 
statute some the states and any event the decision 
question this kind presented some other court 
some other time would necessarily made with due regard 
the particular facts presented. 


Applying Deposit Payment Bonds 

bank holding unmatured railroad bonds, purchased 
the open market, will not permitted apply the railroad 
company’s checking account the payment the bonds 
upon the filing the company petition for reorganiza- 
tion under the National Bankruptcy Act. The filing 
such petition not the equivalent filing petition 
voluntary bankruptcy and does not constitute admission 
insolvency. generally held that bank, holding un- 
matured note other obligation depositor, may set the 
deposit off against the debt upon the depositor’s filing 
petition bankruptcy becoming insolvent. 

This was decided the United States Circuit Appeals 
Circuit) the case Lowden Northwestern 
National Bank Trust Company Minneapolis, Fed. 
Rep. (2d) 847. 

The facts showed that, various times between 1927 and 
the defendant bank purchased from securities dealers 
New York $100,000 face value the first and refunding 
gold bonds the Chicago, Rock Island and Pacific Railway 
Company average price about $96. The bonds ma- 
tured April 1984. 

June, the market price the bonds had dropped 
below 80. Prior the maturity the bonds and June 
1933, the railroad company filed petition for reorganization 
under the National Bankruptcy Act and the plaintiffs 
were subsequently appointed receivers. the time the 
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filing the petition, the railroad company had deposit 
checking account the defendant bank about $37,000. The 
bank decided set off this amount against the liability 
the railroad company the bank the bonds and the receiy- 
ers brought this action recover the deposit. For the reason 
set forth above, was held that the receivers were entitled 
the money and that the bank would have share the fortunes 
other holders similar bonds. 

the opinion, the court said: 


Before considering the questions law involved, may well 
appraise the practical aspects the situation presented, The 
trustees and the bank each claim superior equities. June 
the bank owned $100,000 the bonds the Rock Island, which 
had purchased for investment and which then had market value 
less than $30,000, and were not due until April 1934. There 
had been that time reason believe that anything had 
occurred would occur accelerate the maturity the bonds. 
not unreasonable suppose that, upon the books the bank, 
these bonds were carried their market value. While they consti- 
tuted the promise the Rock Island pay the par value April 
1934, they did not represent loans made the bank the rail- 
road. They were secured trust deed. appropriating ap- 
proximately $37,000 what owed the Rock Island because the 
deposits the bank, the bank paid itself $37,000 these bonds 
which owned; and still had left $63,000 face value such bonds. 
other words, taking advantage the situation arising from 
the filing the petition for reorganization the Rock Island 
basis for set-off, the bank disposed its bonds, worth perhaps 
$10,000, for $37,000, and had left bonds worth, upon the same 
basis, about $17,000. 

From the standpoint the Rock Island, the Practical situation 
appears have been about this: Its checking account the bank 
represented current receipts derived from operations and intended 
used the conduct its business common carrier. The 
account had relation the funded indebtedness the railroad 
the sense that represented money being accumulated apply 
upon bonds, either matured unmatured. The Rock Island had 
reason suppose that the bank intended appropriate and apply 
its bank balance upon any its bonds which the bank might own, 
and there was understanding between the bank and the railroad 
which required the railroad maintain checking account addi- 
tional security for any bonds which the bank might own acquire. 
There was fact relationship between the ownership the bonds 
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the bank and the maintaining the check account the bank 
the railroad. Possibly these considerations may have control- 
ling effect upon the legal rights the parties, but they are interest 
because the claim the bank that would most inequitable 
compel credit the trustee with the $36,908.72 which de- 
prived the railroad, and thus force occupy the position other 
holders similar bonds who were not fortunate enough debtors 
the Rock Island and had funds belonging apply upon 
their bonds. 

far equitable considerations are concerned, think the 
bank and the railroad stand upon substantial parity. The bank 
made investment bonds which did not turn out well. The rail- 
road fell upon evil days which did not anticipate and was not pre- 
pared for, and which perhaps could not reasonably have foreseen 
and provided against. think that the interests all the 
creditors the Rock Island which are entitled the greatest con- 
sideration the balancing equities. The bank should have exactly 
what the law entitles have, and more. 


The court then quoted the following paragraphs from the 
opinion the Supreme Court the United States the case 
Lowden Northwestern National Bank Trust Com- 
pany, Sup. Ct. Rep. 696, 698: 


proceeding reorganize not bankruptcy, though 
amendment the bankruptcy act creates and regulates the remedy. 
From the fact without more that such proceeding has been initiated, 
one cannot know that will necessary have recourse section 
prescribe the rule set-off upon distribution the assets. 
stage administration, the analogous stage revision the 
debts, may never attained proceeding reorganize, though 
petition has been approved and trustees have been appointed. 
plan reorganization not proposed accepted, or, being 
proposed and accepted, not confirmed the court within reason- 
able time, the whole proceeding may dismissed (section (c) (7), 
Stat. 1476); the title the estate thus reverting the debtor. 
that time there may even ability pay demands they 
mature. What done the beginning amounts little more than 
provisional sequestration give protection for the future. 

“The right set-off must fit itself these procedural conditions. 
not susceptible definition the abstract without reference 
the time occasion the controversy the relation the suit 
the primary proceeding. the acceptance con- 
plan, the trustees, must have the power gather 
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the assets and keep the business going. exercise that power, 
they may find necessary and the suit may turn upon the 
purpose, suit collateral the main proceeding and initiated 
time when the outcome that proceeding still unknown and 
unknowable, section the statute does not control the disposition 
the controversy proprio vigore. governs, all, in- 
direction and analogy according the circumstances. The rule 
accepted for the purpose such suit that enforced courts 
equity, which differs from the rule bankruptcy chiefly its greater 
flexibility, the rule bankruptcy being framed adaptation 
standardized conditions, and that equity varying with the needs 
the occasion, though remaining constant, like the statute, the 
absence deflecting forces. 

know ‘the justice the case’ (Scott Armstrong, 
supra; Story, Equity Jurisprudence, supra), one must know the case 
its particulars. More concretely, one must know the value the 
assets, the temporary permanent character the debtor’s inability 
pay its debts they mature, the liens, there are any, superior 
the bonds controversy, the probability understanding that 
the bonds, though unmatured, would used cancel the deposits, 
all the circumstances, brief, that might affect the judgment the 
chancellor weighing the competing equities the interested fac- 
tions and shaping his decree accordingly. have thought 
this time foreshadow the result exploring expedition directed 
those ends. When all the facts are known, they may found 
offer excuse for departure from the rule bankruptcy which, 
indicated already, generally, even not always, the rule 
equity well. They may point, the other hand, the need for 
exception, may even lead decree the nature com- 
promise, the moneys being paid into the registry the court abide 
its future action. decision balancing the equities must await the 
exposure concrete situation with all its qualifying incidents.” 


The court continued: 


From this opinion the Supreme Court gather that the mere 
filing the petition for reorganization the Rock Island, which 
sense constituted admission insolvency, gave the bank 
right set-off, and that, for that purpose, could not regard 
the petition, under the circumstances, the equivalent voluntary 
petition bankruptcy. For the purpose set-off, would not 
consistent with the provisions section treat debtor 
reorganization proceedings voluntary bankrupt unless ap- 
peared that insolvency actually existed and that liquidation and 
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distribution assets, rather than reorganization and rehabilitation, 


was order. 
also conclude that suit such this trustees recover 


funds the debtor’s estate claimed have been set off against un- 
matured obligations, the rules relating the equitable right set-off 
are applied, and that unless the person possession such 
trust funds shall some way make appear, upon the trial, that the 
set-off was justified, the trustees are entitled recover the funds. 
There was “exploring expendition” this case. The bank asserted 
the insolvency the Rock Island. The trustees denied it. There 
way determining from the record what its financial condition 
was the time the petition was filed, the time the trial, 
any other time. know from the petition that large amount 
indebtedness was maturing, that the Rock Island could not meet 
matured, and that was apparently without credit. The bank 
now insists that the burden conducting the exploration into the 
Rock Island’s financial wilderness upon the railroad. The bank, 
however, took the Rock Island’s bank balance, which was trust 
asset unless the right set-off was established. The burden 
establishing that right was clearly upon the bank, which asserted the 
validity the set-off. There would justification for casting 
upon the trustees the burden disproving the right the bank 
take this asset, unless the bank established least prima facie 
right apply upon the bonds. 


There another reason why the bank did not have the 
legal right apply the deposit the satisfaction the 
amount owing the bonds and that rule law 
known the “‘first in, first out” rule. Under this rule, where 
money deposited and withdrawn from bank from time 
time, the first money deposited will regarded the first 
money withdrawn. For instance, $100 deposited Mon- 
day and another $100 Tuesday, withdrawal $100 
Wednesday will regarded the Monday deposit, leaving 
Tuesday’s deposit the bank. rule becomes important 
when some third party claims have right lien upon 
the money remaining the account. 

the present case, there was some $37,000 the rail- 
road’s money deposit the time filing the petition for 
reorganization. Deposits were subsequently made and three 
days after the filing the petition the railroad company 
withdrew $50,000 check. Under the rule this withdrew 
the $37,000 and, since the bank could, event, apply de- 
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posits made after the filing the petition, there was money 
deposit that could applied. The $37,000, the only funds 
available, had all been withdrawn. 


Duties Bank Director 

Among the decisions this issue one which brings out 
clearly the fact that bank director under obligation 
acquaint himself with the financial condition his bank. The 
decision points out just clearly the penalty which may 
imposed upon director who fails this duty. case 
Goes Ehret, recently decided the United States Circuit 
Court Appeals. 

appeared that the director had given the bank two 
promissory notes for shares the bank’s stock. Some the 
stock purchased about $1,400 share and some about 
$1,500 share. the time the stock had book value 
about $300 share and reports which were accessible the 
defendant, but which did not take the trouble examine, 
would have given him this information. 

holding that the defendant could not escape liability 
the notes showing that the president the bank had 
misrepresented the value the shares him, the court said: 


Ehret had undertaken take part the management the 
bank against which now sets this claim; had sworn 
diligent his duties. Had been loyal that oath and that 
trust, would have learned the falsity the statements which 
his faithlessness essential element his grievance. 
That position which the law will not allow him take. 
not charge him with knowledge all that the books contained; 
but the minimum required him was look those reports 
the bank’s financial condition which were presented the board 
while was present. His oath forbade his abandoning the conduct 
the business Harriman; not even though was in- 
fatuated enough entrust him with his own money. became 
indeed more than that echo which, unabashed, now his defense 
insists that was. The question not therefore one laches, 
delay reasonably seek remedy upon existing wrong; Ehret 
was never wronged all; accepting Harriman’s word substi- 
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tute for the discharge his own duties, was who was the wrong- 
doer. actionable deceit presupposes duty the utterer 
speak the truth, speaks all; the bank owed such duty 
its far there was any, ran the opposite direction. 
Directors have often enough been dummies and have escaped; but, 
far can find, this the first instance which anyone has 
had the effrontery make his neglect the basis claim against 
his victim. men choose assume positions trust and respon- 
sibility, excuse for their defection that they are dazzled 
the glamor, cajoled the wiles, glib adventurer. 


Mutual Assistance Times Distress 


When, during financial depression, bank threatened 
with being closed, and another bank assumes its liabilities, 
within the powers other banks the community agree 
indemnify the bank assuming such liabilities the theory 
that the closing one bank will seriously affect other banks 
the same community. 


the case which this was decided, the Trust Company 
New Jersey Jefferson Trust Co., 186 Atl. Rep. 732, 
the Supreme Court New Jersey said: 


well settled general principle law that bank has 
power become accommodation guarantor for any one. 
Whether this established principle was violated the parties de- 
pends very much upon the construction the statutes involved and 
whether the defendant did not sign the agreements primarily for its 
own safety and benefit and not solely for the accommodation some 
other party without benefit the defendant. Chapter 27, 1920, 
(Comp. St. Supp. 1924, 221—6a, 221—6b) act concern- 
ing trust companies, provides part that, addition the general 
powers granted business, trust company “shall have all such 
powers shall necessary carry the business banking.” 
Section (Comp. St. Supp. 1924, Trust companies are 
also given the general powers contained the Corporation Act 
(chapter 185, 1896, 278 Comp. St. 1910, 1599, 2), 
which provides part “every corporation, its officers, directors and 
stockholders, shall possess and exercise all the powers and privileges 
contained this act, far the same are necessary convenient 
the attainment the objects set forth such charter.” The 
federal statutes relating the powers national banks are quite 
similar the laws New Jersey concerning the powers vested 
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banks. Title 24, provides part, besides the general 
powers granted, “all such incidental powers shall necessary 
carry the business banking.” 

the case McCauley Ridgewood Trust Co., Law, 
86, 327, 329, was held that trust company has power 
referring the meaning the word “necessary” the New 
Jersey Corporation Act the court said: “The word ‘necessary’ did 
not mean indispensable. Vice Chancellor Green, his opinion, says: 
construction given the words “necessary the exercise” 
settled this state. Chief Justice Beasley, delivering the opinion 
the Court Errors and Appeals State Railroad Transp. 
Co. Hancock, Law Vroom] 537, page 545, says: 
necessary corporation does not mean simply power which 
and convenient carry into effect the franchise granted has always 
been deemed necessary one.” “In short, the term com- 
prises grant the right use all the means suitable and proper 
accomplish the end which the Legislature had view the time 

Jesselsohn Boorstein, 111 Eq. 310, 162 254, 
was stated Vice Chancellor Backes: “As general rule, business 
corporation has power pledge its assets for the accommodation 
third party and creditors may impeach the transaction. 

these circumstances, the charge that the mortgage was for the 
accommodation another finds confirmation. Rather, and 
fact, was given protect the very substantial interest the in- 
solvent company its subsidiary saving the latter’s assets from 
threatened judgment and execution Wannamaker 
Edisto National Bank A.) (2d) 696, 699, the court said: 
cannot denied that the function the directors corpora- 
tion manage its affairs active operation, and that they have 
inherent power wind its affairs sale liquidation all 
its assets. Power take fundamental corporate action this sort 
uniformly reserved corporation statutes the stockholders 
body, and, the case national banks, the provision (12 
181) that any association may into liquidation 
and closed the vote its shareholders owning two-thirds 
its stock. These provisions, however, are designed govern the 
actions board directors conducting the affairs solvent 
going concern, and not render the board powerless act 
safeguard the assets when the corporation insolvent imminent 
danger becoming so.” court this case agreed with the 
holding the case the City National Bank Fuller A.) 
(2d) 870, 71, that had the power exercise 
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existed the pending case, and hence the directors had the power 
prevent the sacrifice assets and transfer them going concern 
which they could reduced money under more valuable 
conditions. 

Hightower American Bank, 263 351, Ct. 
123, 124, Ed. 334, case where one bank assumed the lia- 
bilities another bank and had transferred all the assets 
because threatened insolvency. The court stated that “the primary 
purpose what was done was relieve the Commercial National 
from existing embarrassment, conserve its assets, and sub- 
serve the interest its creditors and stockholders.” held that 
national bank has power enter into contract with another bank 
for the advancement money liquidate its obligations with view 
closing its affairs. Wyman Wallace, 201 230, Ct. 
495, 497, Ed. 738, case frequently cited the subject under 
consideration, the court said: question, therefore, is, whether 
national bank, finding itself embarrassed, with large amount 
assets, much excess its obligations, yet without the cash 
make payment those which are due and urgent, can borrow meet 
those pressing demands. very natural answer is, why not? 
not borrowing money engage new business. simply ex- 
changes one creditor for others. There may wisdom consolidat- 
ing all its debts into the hands one person. least such con- 
solidation cannot pronounced beyond its powers. When time 
obtained the new indebtedness gives the borrowing 
bank and its officers and stockholders time consider and determine 
the wisdom attempting further prosecution business.” 
Schofield State National Bank (C. A.) 282, was held 
that such assistance one bank another was one the statutory 
incidental powers. There appears case directly point the 
reported cases this state. Precedent hardly necessary where 
the law clear and the facts obvious. 


Loans Member Banks Executive Officers 


Section (g) the Federal Reserve Act (12 
Code, and Regulation the Board Governors 
the Federal Reserve System provide that executive 
officer any member bank the Federal Reserve System 
shall borrow from become indebted bank which 


_NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §752. 
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executive officer, with the exception that such executive 
officer may borrow $2,500 from his bank upon the consent 
the majority the entire board directors. expressly 
provided that this prohibition includes borrowing loan- 
ing partnership which one more executive officers 
member bank are partners, having either individually 
together majority interest said partnership. 


There has been presented the Board Governors 
the Federal Reserve System the question whether the prohibi- 
tion above set forth applies the “liability bank 
executive officer member bank arising the result 
his indorsement note partnership which has less 
than majority interest.” the opinion the Board, the 
prohibition question applies transaction this char- 
acter. 

The opinion, rendered the Board, and published the 
October issue the Federal Reserve Bulletin, reads fol- 
lows: 


agreement whereby his liability for partnership debts 
and is, therefore, liable under the for the debts the firm only 
the extent his contribution its assets limited extent 
some other basis, his individual endorsement note the 
partnership would clearly increase the extent his liability. 

Even the case unlimited partnership, the act partner 
adding his individual indorsement note the partnership 
would appear create liability distinct from, and addition to, 
his liability partner arising operation law. the 
general rule equity that firm creditors shall paid first from 
partnership property and that they may not resort the individual 
property partner until the partner’s individual creditors have 
been paid full. However, creditor holding the note partner- 
ship bearing the individual indorsement one the partners would 
individual well firm creditor and would, therefore, 
entitled payment from the individual property the partner 
preference other firm creditors. this respect, the liability 
the indorsing partner would appear greater, the holder 
the partnership note indorsed him, than would have been 
had not indorsed such note. 

clear that the prohibitions section (g) the Federal 
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Reserve Act are not applicable loan member bank 
partnership which one more executive officers such bank have 
either individually together less than majority interest and 
believed that the evident policy the law exempt such partner- 
ships would defeated the law were construed including the 
liability executive officer who member such partnership 
arising solely virtue the operation law which makes him 
individually liable partner for the debts the partnership. 
The Board stated, however, that would not justified extending 
the exemption permitted the statute beyond the point clearly 
contemplated its provisions and beyond the point necessary 
give full effect the purposes the statute. 

the circumstances, the view the Board that the liability 
bank executive officer member bank arising from his 
indorsement note partnership which has less than 
majority interest would constitute liability falling within the pro- 
visions section the Federal Reserve Act and the Board’s 
Regulation 
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The American Constitution 


Constitution the United States will one hundred and 

fifty years old September 17, 1937. usually think the 

United States new nation. Nevertheless, was the first coun- 
try put into successful operation federal form government and 
our Constitution the oldest federal constitution existence. 

The enduring qualities the Constitution are largely due the 
fact that simply outlines the fundamental principles government, 
leaving the details the legislative power Congress. When adopted, 
contained approximately 5,500 words. Its language simple and 
direct the Bible. has proven adaptable through interpretation 
and amendment the changing needs changing times. provides 
conception governmental powers which has survived every 
erisis through which the United States has passed. 

Every American should know his Constitution well knows 
his insurance policy which protects his future and that his depend- 
ents, for the Constitution insures the continuance his rights and 
liberties. 

Concerning the Constitution, Calvin Coolidge has said: 

Constitution the United States the final refuge every 
right that enjoyed American 


Events Prior Adoption 


For eight years, during, and after the termination of, the Revolu- 
tionary War, the states had tried live under the system gov- 
ernment, set the Articles Confederation. But the system was 
weak. made provision for national executive judiciary. 
gave the central government power levy taxes, control currency 
regulate interstate and foreign commerce. gave the government 
authority deal directly with individuals. left the individual 
states independent and sovereign. Foreign states refused make 
treaties with government which could not enforce them. Paper money 
issued the several states depreciated value until financial chaos 
reigned and tariff barriers among the states worked hardships those 
states which had good seaports. Nevertheless, the Confederation 
kept alive the idea union and taught the people hard experience 
that stronger government was needed. 

The Constitutional Convention opened its deliberations Philadel- 
phia May 25, 1787, and boldly set work draw new form 
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union. the outset the delegates had little cause optimistic. 
The several states had elected seventy-two delegates. The largest num- 
ber that attended was fifty-five and but thirty-nine remained com- 
plete the work which brought them immortality, when they affixed their 
signatures the famous document the 17th day September, 


1787. Among the signatures were those George Washington, Ben- 


jamin Franklin, Alexander Hamilton, James Madison, Robert Morris 
and Roger Sherman. The Constitution became effective ratification 


1788. 
Branches Government 


The Constitution creates three separate and distinct departments 
government, the legislative, the executive and the judicial. 

the legislative department, Congress, consisting the Senate 
and the House Representatives, given the power making the 
laws. One very important clause the Constitution provides that 
laws for raising must originate the House. 

The President the executive officer. has the power 
veto any law passed the Congress which, turn, can pass any law 
over his veto two-thirds vote each house. The President di- 
rected Congress from time time such laws 
deems expedient and necessary. the duty the executive de- 
partment see that the provisions the laws enacted Congress 
are enforced. 

The Judicial Department made the Supreme Court the 
United States and the inferior Federal courts. The courts construe 
the laws and apply them the cases which are presented. The Con- 
stitution specifically creates but one court, the Supreme Court, 
which vested ‘‘the Judicial power the United The estab- 
lishment the inferior courts committed Congress. 


Powers Congress 


The Federal Government, created the Constitution, govern- 
ment ‘‘delegated’’ powers. The powers not specifically granted 
the United States, nor prohibited the states the Constitution, 
are reserved the states, respectively, the people. 

The Constitution specifically grants Congress the power ‘‘to regu- 
late commerce with foreign nations and among the several states.’’ 
Under this clause Congress has authority over railroads which cross 
state lines. may pass laws relative interstate passenger and 
freight rates, safety appliances, hours service of: railway employees, 
This frequently referred the ‘‘Commerce Clause.’’ 
second importance other provision the Constitution. 
put end the taxes, duties and other burdens which the states had 
previously enacted against one another. The opinion has been ex- 
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pressed that, without this provision, the Union could not have long 
endured. 

one sweeping clause, Congress given the power ‘‘to lay and 
collect taxes, duties, imposts, and excises, pay the debts and provide 
for the common defense and general welfare the United States.’’ 

addition funds taxation, Congress given power 
borrow money the the United States,’’ that is, raise 
money the resources and paying power future years. 

Congress also given power make laws relative naturalization, 
patents, copyrights, and bankruptcies; coin money and regulate its 
value; establish postal system; fix the standard weights and 
raise and maintain army and navy; declare war, ete. 

all Congress given exclusive power over some twenty subjects 
which properly fall within the sphere national control. And, 
addition, Congress authorized enact all laws ‘‘necessary and proper 
for carrying into execution’’ any the powers specifically granted. 
This grant ‘‘implied powers’’ has made possible for Congress 
pass many laws relating railroads, steamboats, telegraphs, telephones, 
airplanes, radios, all undreamed when the Constitution was 
brought into being; purchase from France (for $15,000,000) 
1803 Louisiana, that vast territory over 1,000,000 square miles ex- 
tending roughly from the Gulf Mexico Canada and westward 
the Rockies; and establish the First Bank the United States 
1791 and the national banking system 1863 and, more recently, 

enact such legislation the Federal Reserve Act and the Banking Acts 
1933 and 1935. 


Limitations 


the interest all the people the Constitution expressly prohibits 
the United States from doing certain things. 

The privilege the writ habeas corpus, writ directing that 
person who being deprived his liberty brought before court 
for hearing the legality his detention, may not suspended 
except times rebellion invasion. 

bill attainder, law which inflicts punishment without 
judicial trial, may passed. records that earlier times 
such bills were employed punish those who had incurred the ruler’s 
displeasure but who could not charged with any offence under the 
law. post facto law, law making act crime after the 
act has been committed, imposing greater punishment for crime 
than the law imposed the time its commission, may passed. 

direct tax may laid unless apportioned among the sev- 
eral states according their population. Since income tax di- 
rect tax this clause made necessary amend the Constitution 
Congress tax incomes without reference population. 
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title nobility may granted the United States, nor may any 
holder national public office accept any present title from any 
foreign state. 

The states, their turn, are specifically prohibited from making 
treaties, coining money issuing bills credit (paper intended 
money) nor may they pass any bill attainder post 
facto law, grant any title nobility, enter into agreements with 
other states foreign powers, and state may pass ‘‘law impair- 
ing the obligation contracts,’’ law, for instance, which makes il- 
legal contract which was legal when made. 


Amendments 


Under the Constitution amendments may proposed vote 
two-thirds both houses Congress convention called 
the application the legislatures two-thirds the states. 
amendment becomes effective upon ratification the legislatures 
three-fourths the States conventions three-fourths the 
States, one the other mode ratification proposed Con- 
gress. practice convention has been called for the purpose 
proposing amendments. All amendments thus far have been submitted 
the States joint resolution the two Houses Congress. 

The Constitution was wisely planned that has served the 
basis our government essential change for almost century 
and half. 

Three thousand attempts have been made amend the Constitu- 
tion since its adoption, but only twenty-one amendments have been 
adopted. And these may properly divided into four groups. The 
first ten amendments were added shortly after the adoption the 
Constitution. These ten are frequently referred the American 
Bill Rights. 

bill rights the nature classified list the rights and 
privileges the people which the Constitution designed protect 
against governmental oppression. charter liberties for the 
individual and limitation upon the power the state. Such declara- 
tions are found most constitutions. The lack bill rights 
our American Constitution was the basis strong opposition its 
ratification. Very soon after its adoption, November 25, 1789, the 
defect was remedied the submission the first ten amendments, 
which became effective ratification December 15, 1791. 

The amendments included the Bill Rights provide that 
person shall deprived life, liberty property without ‘‘due 
process law,’’ phrase meaning, brief, orderly and valid legal 
proceeding, and that private property shall not taken for public 
use without just compensation. 
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They guarantee freedom religious worship, speech and the 
press; they guarantee the right peaceably assemble, petition the 
government for redress and keep and bear arms, and the right 
trial jury; and they protect all persons against unlawful searches 
and seizures, against being placed trial more than once for the same 
offense, against excessive bail and excessive fines and against cruel and 
unusual punishments. 

The Eleventh (1798) and Twelfth (1804) Amendments were 
tended remedy defects the original document with reference 
actions brought citizens against the States and the method elect- 
ing the vice president. The Thirteenth, Fourteenth and Fifteenth 
Amendments are known the Civil War Amendments. They were 
added directly after the Civil War and their principal object was 
define and protect the status former slaves. 

The Sixteenth Amendment (1913) authorized Congress levy 
federal income tax; the Seventeenth (1913) authorized the election 
United States senators direct popular vote; the Eighteenth (1919) 
was the Prohibition Amendment; the Nineteenth (1920) extended the 
suffrage women; the Twentieth (1933) provided that the terms 
the president and vice president should begin January and those 
senators and representatives January and the Twenty-First 
(1933) repealed the Prohibition Amendment. 

History and experience have proved the far-seeing wisdom the 
men who created the American Constitution. The system govern- 
ment set them century and half ago for new and weak 
nation still equal the needs the United States today. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


THE PRACTICE LAW BANKS 


Cain (plaintiff) Merchants National Bank Trust Co. Fargo (de- 
fendant), Supreme Court North Dakota, 268 Rep. 719 


The distribution bank trust company books and fold- 
ers explaining the necessity and desirability making will and 
soliciting the selection the bank trust company executor, 
does not violate the rule against corporation practicing law. 

law, entitled draw instruments such simple deeds, mortgages, 
promissory notes and bills sale when these instruments are re- 
lated transactions which the corporation person interested, 
provided fee charged. 


discussion this decision will found herein beginning 
page 829. 
Action James Cain, president, and Charles Foster, 
vice president, the Bar Association North Dakota, 
rated association, for the benefit themselves and all attorneys law 
similarly situated, against the Merchants National Bank Trust Com- 
pany Fargo, North Dakota, national banking corporation. Judg- 
ment for defendant, and plaintiffs appeal. Affirmed. 
Ellsworth, Jamestown, and Harry Lashkowitz, Fargo, 
for appellants. 
Nilles, Oehlert Nilles, and George Thorp, all Fargo, for 
respondent, 


MORRIS, J.—In this action the plaintiffs seek injunction 
manently enjoining and restraining the said defendant, its officers, 
Agents, Directors and Attorneys from advertising that maintains 
Legal Department for the purpose advising others and the Public 
generally legal matters; from preparing for others deeds, mortgages, 
contracts and other papers that may properly and legally drawn 
and prepared the Practice Law, that permanently enjoined 
and restrained from the Practice Law, that permanently en- 
joined and restrained from the Practice Law defined this Court 
any and all its This appeal taken from judg- 

similar decisions see Banking Law Journal Digest (Fourth 


Edition) §124. 
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ment the district court dismissing the action. The complaint con. 

tains the allegation that ‘‘for period three years more the said 
defendant has advertised and this time continues advertise 
that maintains department for giving legal advice the public 
generally the preparation wills, the creation trusts, the 
bate and administration estates deceased persons and generally 
connected with the devise, descent, and succession real and personal 
property and still continues do.’’ support this allegation 
the plaintiffs introduced evidence five pamphlets booklets which 
were distributed the public various times the defendant 
connection with the conduct its business. Their contents may 
summarized stating that they contain general explanations the 
desirability and usage wills and trust agreements, and soliciting the 
selection the defendant executor trustee. The plaintiffs con- 
tend that these pamphlets conveyed the public the idea that the de- 
fendant maintains department for giving legal advice, particularly 
with reference the preparation wills and the creation trusts. 

trust company undoubtedly has the right advertise the fact 
that qualified act executor trustee, and give advice con- 
cerning financial and business matters generally. The defendant, 
through the testimony its officers, disclaims any right practice law 
and denies that has advertised intended advertise that 
qualified give legal advice. There nothing this advertising, 
shown the record, which supports the plaintiffs’ allegation. The 
booklet, which plaintiffs most severely criticize, entitled ‘‘Safeguarding 
Your Family’s Future,’’ deals with both wills and trusts. The state- 
ments therein contained can give the reader but hazy idea the 
estate. advice offered the booklet and statement 
made which would lead the reader believe that legal department 
was maintained the defendant. the other hand, contains the 
specific admonition that ‘‘the will very important instrument and 
should drawn competent legal Three the other 
pamphlets specifically refer the advisability employing lawyer. 
When taken together, these pamphlets indicate advertising policy 
the part the defendant which complimentary the legal profes- 
sion, and are such nature have tendency impress upon 
the public the expediency employing lawyers draw such important 
documents wills and trust agreements. 

The appellants cite the case Eastern Idaho Loan Trust 
Company, Idaho, 280, 288 157, 158, 1323. that 
case the trust company advertised ‘‘we make specialty Drawing 
Contracts, Deeds and Mortgages.’’ also advertised that ‘‘we make 
business advising all such matters, and are specialists drawing 
trust agreements, Declarations trust and The advertising 
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that case frankly enters the field practicing law, and the Idaho 
held. The advertising this case entirely different from 
that involved the Idaho case. More point here the case 
Umble’s Estate, 117 Pa. Super. 15, 177 340, which advertisements 
similar those here involved were held legitimate presentation 
the public the service offered trust company and did not 
constitute advertising the trust company that maintained 
office for the practice law. 

The plaintiffs further contend that the defendant has actually en- 
gaged practicing law, over such period time and such ex- 
tent warrant the issuance injunction, despite the protests 
the defendant’s officers that has not practiced law intentionally 
and does not intend practice law the future. support this 
contention the plaintiffs introduced large number exhibits, the 
most important which will groups and 
tion with oral testimony concerning the various documents. The first 
group consists three wills. Mr. Dwight, assistant trust officer 
the defendant, attorney duly licensed practice law this 
state. not engaged general practice, but with the permission 
the defendant has sometimes acted attorney personal mat- 
ters, generally for friends when such matters did not interfere with 
his duties employee the defendant. 

The first will (Exhibit No. 85) dated July 1929. previous 
will the same testator had been deposited with the Merchants Na- 
tional Bank and which the Merchants National Bank was named 
executor. The defendant became the successor the Merchants Na- 
tional Bank, and order that the new corporation might named 
executor, Mr. Dwight redrafted the will. charge was made for mak- 
ing the new will. 

The next will (Exhibit No. 84), dated August 1930, was drawn 
Mr. Dwight for the testator, who was the janitor for the defendant. 
became seriously ill and Mr. Dwight was called the hospital 
draw his will. few hours after its execution, the testator died. The 
defendant was named executor the will. Mr. Dwight charged fee 
for drawing it, which was paid the estate. 

The third will (Exhibit No. 88), dated December 19, 1930, was 
drawn Mr. Dwight for director the defendant bank. fee was 
paid for this service. Later this will was revised attorney not 
connected with the defendant. 

the two instances where compensation was paid, was retained 
Mr. Dwight personally. Testimony affirmatively shows that wills 
have been drawn the defendant, its officers employees, since 1930. 

The second group seventeen exhibits consists chattel mortgages, 
bills sale, and contracts which the defendant not named 
party and which were prepared the defendant, its officers, em- 
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ployees. Most them involve settlements which the bank was in. 
terested. some cases the instruments prepared were pledged 
the bank collateral security. Exhibit exception the general 
statement facts just made regarding this group instruments, 
Exhibit contract and crop mortgage between Probert, 
lessor, and Seraphina Yunkers, lessee. The defendant was 
tor the estate the lessee’s deceased husband. The instrument 
secured the rental quarter land mortgage the 1930 
The rental was payable the lessor the defendant bank. 

Another exception Exhibit 21, which was chattel mortgage from 
Christ Jorgensen the Horace Russell estate, which the defandant 
was administrator. Exhibit chattel mortgage drawn officers 
the bank securing the purchase price personal property sold 
auction sale which officers the defendant acted clerks. Exhibit 
represents chattel mortgage drawn 1932 between and for the 
accommodation two the bank’s customers, and which the bank 
appears have had interest. 

The next group eleven instruments consists chattel mortgages 
favor the Argusville State Bank drawn officers and employees 
the defendant. The Argusville State Bank was liquidation. Assets 
represented the debts secured these mortgages were the hands 
liquidating committee which the president and the trust officer 
the defendant were members. These instruments were prepared 
under the direction these members the liquidating committee. 

The next group, consisting six chattel mortgages running the 
Mapleton State Bank, presents situation similar that the mort- 
gages running the Argusville State Bank. both instances mort- 
gages were taken security for old debts and the course liquida- 
tion under the direction members the liquidating committee who 
were also officers the defendant. 

The next group consisting ten chattel mortgages running the 
Regional Agricultural Credit Corporation Minneapolis which were 
partly prepared Minneapolis and completed the officers em- 
ployees the defendant, accordance with instructions set out the 
Regional Agricultural Credit Corporation. connection with these 
loans, distribution the proceeds was made the defendant ac- 
cordance with instructions received it. 

The final group instruments represented Exhibit 91, which 
compilation from the records the office the register deeds 
Cass County. The instruments question consist deeds, 
warranty deeds, real estate mortgages, extensions thereof, satisfactions, 
assignments rents, and executor’s deed. Some these instru- 
ments represent transactions connected with the settlement securing 
indebtedness due the bank; others were prepared connection with 
loan business which conducted. was the practice the bank 
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make loans upon real estate for which commission was charged. The 
mortgage was then sold client customer, and the bank continued 
act the agent the purchaser, collecting interest, looking after 
payment taxes, and collecting the principal when due. one in- 
stance the bank prepared assignment rents additional security 
its clients. another instance prepared extension mortgage 
between its client and the mortgagor. 

Since 1919 the statutes this state have contained the provision 
that ‘‘no person shall entitled practice law act attorney 
counselor law this state unless such person shall secure first 
certificate admission the Section 811, Supplement the 
1913 Compiled Laws, amended chapter 143 the Session Laws 
1933. The defendant does not claim the right practice law, and 
clear from the record that has such right. Since has right 
licensed attorney practice for it, that would mere evasion 
the law. Co-operative Law Co., 198 479, 15, 
(N. 55, 189 Am. St. Rep. 839, Ann. Cas. 879; People 
rel. Los Angeles Bar Ass’n California Protective Corporation, 
Cal. App. 354, 244 1089; People Merchants’ Protective Cor- 
poration, 189 Cal. 531, 209 363; State rel. Lundin Merchants’ 
Protective Corporation, 105 Wash. 12, 177 694; Otterness, 
181 Minn. 254, 232 318, 1319. Members the legal 
profession are officers the court and such officers constitute 
important branch the system administering justice. The Supreme 
Judicial Court Massachusetts has said: ‘‘Practice law under mod- 
ern conditions consists small part work performed outside 
any court and having immediate relation proceedings court. 
embraces conveyancing, the giving legal advice large variety 
subjects, and the preparation and execution legal instruments 
covering extensive field business and trust relations and other 
affairs. Although these transactions may have direct connection 
with court proceedings, they are always subject become involved 
litigation. They require many aspects high degree legal skill, 
wide experience with men and affairs, and great capacity for adapta- 
tion difficult and complex situations. These ‘customary functions 
the administration justice the courts. valid 
far concerns the questions set forth the order, can drawn be- 
tween that part the work the lawyer which involves appearance 
court and that part which involves advice and drafting instru- 
ments his office. The work the office lawyer the ground work 
for future possible contests courts. has profound effect the 
whole scheme the administration justice. performed with 
that possibility mind, and otherwise would hardly 
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importance the welfare the public that these manifold 
functions performed persons possessed adequate 
learning and skill, sound moral character, and acting all times 
under the heavy trust obligation clients which rests upon all at. 
torneys. The underlying reasons which prevent corporations, associa- 
tions and individuals other than members the bar from appearing 
before the courts apply with equal force the performance these 
functions attorneys and counsellors law outside 
eourts. Decisions the courts, some which deal with statutes, are 
unanimous these points, far are aware.’’ Opinion 
the Justices (Mass.) 194 313, 317. 

compensation exacted either directly indirectly, ‘‘all advice 
clients, and all action taken for them matters connected with the 
law,’’ constitute practicing law. Dunean, SS. 186, 
210, 211, (N. 750, Ann. Cas. 657. ‘‘A person who 
gives legal advice those for whom draws instruments, holds 
himself out competent so, does work legal nature, when 
the instruments prepares either define, set forth, limit, terminate, 
specify, claim grant legal rights.’’ Paul al. Stanley, 168 Wash. 
371, P.(2d) 401, 404. Many courts have been upon de- 
termine whether some phase activity constitutes practicing law, and 
while they not all contain comprehensive definitions, the following 
deal helpfully with this question: Pace, 170 App. Div. 818, 
156 641; Barr Cardell, 173 Iowa, 18, 155 312; Ferris 
Snively, 172 Wash. 167, P.(2d) 942, 278; Fitchette 
Taylor, 191 Minn. 582, 254 910, 356; State Bryan, 
796; People People’s Stock Yards State Bank, 344 462, 
901; Land Title Abstract Trust Company Dworken, 129 Ohio St. 

the recent case Seawell Carolina Motor Club, 209 
624, 184 540, 544, the court said: ‘‘The practice law not 
limited the conduct cases court. State Richardson, 125 La. 
644, So. 673. larger sense legal advice and counsel 
and the preparation legal instruments and contracts which legal 
rights are secured, although such matter may may not pending 
court. Boykin Hopkins, 174 Ga. 511, 162 

The exact scope practicing law even under the best definitions 
laid down the courts not always readily discernible. The court 
Opinion the Justices, supra, after defining generally the 
tice law, said: ‘‘Individuals have been permitted manage, prose- 
defend their own actions, suits, and proceedings, and defend 
prosecutions against themselves except when the public welfare de- 
manded otherwise, and this does not the practice law. 
See (Ter. Ed.) 221, 48; 277, 47, 48. The 
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drafting simple deeds, and other legal instruments when not con- 
ducted occupation yielding substantial income may fall out- 
side the practice the law. The gratuitous furnishing legal aid 
the poor and unfortunate without means the pursuit any civil 
remedy, matter charity, the search records real estate 
ascertain what may there disclosed without giving opinion advice 
the legal effect what found, the work accountant dis- 
sociated from legal advice, not constitute the practice law. There 
may other kindred pursuits the same character. All these ac- 
tivities, however, lie close the border line and may easily become 
accompanied practice the law. The giving advice in- 
stocks, bonds and other securities, real personal 
property, and making tax returns falls within the same 

Childs Smeltzer, 315 Pa. 171 883, 885, was held that 
stenographer making practice drafting legal instruments for 
hire was engaged practicing law. considering what constitutes 
such practice, the court says: ‘‘The drafting and execution legal 
instruments necessary concomitant many businesses, and cannot 
considered unlawful. Such practice only falls within the prohibi- 
tion the act when the documents are drawn relation matters 
manner connected with the immediate business the person 
preparing them, and when the person drafting them not member 
the bar and holds himself out specially qualified and competent 
that type work. real estate broker not prohibited from 
drawing deed conveyance other appropriate instrument relating 
property which his associates have negotiated sale lease. 
stated the concurring opinion Pound, J., People Title 
Guarantee Trust Co., 227 366, 380, 125 666, 670: ‘The 
preparation the legal papers may ancillary the daily business 
the actor may the business itself. The emphasis may 
upon the services the broker the business the trader, may 
upon the practice law.’ 

Both rules and exceptions must applied with reason. careful 
study the many decisions the courts relative what constitutes 
practicing law, when applied the facts this case, leads the 
conclusion that person who not member the bar may draw 
instruments such simple deeds, mortgages, promissory notes, and 
bills sale when these instruments are incident transactions 
Which such person interested, provided charge made therefor. 
These simple instruments are usually prepared upon with the aid 
printed forms and seldom involve high degree legal skill. The 
drawing complicated legal instruments such wills trust agree- 
ments require more legal knowledge than possessed the average 
layman. They must framed from mass facts convey 
the intention the parties and bring about desired legal result. One 
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who draws such instruments for others practices law even though such 
instruments might, some extent, incident business such 
that usually conducted trust companies. 

this case the facts disclose that some instances the defendant 
has invaded the field legal practice. The wills which have pre- 
viously mentioned constitute isolated instances practicing law. The 
defendant had right draw chattel mortgages and bills sale which 
involved settlements which was interested, which were drawn 
for the purpose being pledged the defendant collateral security. 
stepped out its lawful field drew chattel mortgages for the 
accommodation its customers transactions which the bank had 
see impropriety the instruments which were 
drawn connection with the liquidation the Argusville State Bank 
and the Mapleton State Bank. They involved either transactions 
handled liquidating committees the 
officers were members. Neither can condemn 
ant for completing chattel mortgages for and under the special 
tion the Regional Agricultural Credit Corporation Minneapolis, 
for which the defendant acted disbursing agent. The group in- 
struments represented Exhibit appear simple instruments 
which were drawn incident the defendant’s loan business, 
connection with settlements with the bank, and cannot reasonably 
said constitute practicing law. 

The remaining question disposed whether injunction 
shall issue. does not appear that any the defendant’s officers gave 
legal advice rendered legal services except the isolated instances 
the instruments which have mentioned. These instances are 
widely separated point time. Most them occurred least 
year prior the commencement this action. The defendant asserts 
that has never intended practice law and disavows any intention 
practice law the future. The trial court was satisfied that there 
nothing this record warranting the issuance injunctional 
order. Our review the case brings the same conclusion. 
Affirmed. 


BANK EMPLOYEE ENTITLED MONEY 
FOUND 


Toledo Trust Co. (defendant) Simmons (plaintiff), Court Appeals 
Ohio, Lucas County, Rep. (2d) 661 


bank employee who finds money the floor the 
the bank entitled the money, against the bank, where the 
real owner the money not found. 
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The statute, limiting the time within which begin action 
for lost property four years, does not begin run until there 
has been demand for the property and the demand has been 
refused. 

appeared that the plaintiff this case was employed the 
safe deposit department the defendant trust company. The law 
that property which found semi-public place 
belongs the finder against everyone except the real owner, 
even though the finder happens employee agent the 
owner the premises which the property found. The ques- 
tion here arose whether the place which the property was 
found was public semi-public place. appeared that the 
plaintiff was employed the safe deposit department the de- 
fendant trust company. She occupied cage small lobby just 
outside the door the vaults. was her duty release the lock 
the door pressing button when customer the 
safe deposit department applied for admission. The safe deposit 
department had between two and three hundred customers and 
persons who were not customers all were frequently allowed 
access the lobby. was held that the lobby came within the 

appeared that the plaintiff found the property, which con- 
sisted $500 bills, enclosed envelope, July, 1920. She 
immediately took the envelope containing the money the manag- 
ing vice-president the bank. stated that would hold the 
money until should claimed the owner. answer her 
question, told her that supposed the money would belong 
her nobody it. The bank continued hold the 
money and, July, 1933, the plaintiff made formal demand that 
turned over her, which demand was refused. The bank did 
not claim the owner the money but merely that had 
superior right, with respect the plaintiff, hold the money 
indefinitely, awaiting the possible appearance the owner. The 
time within which action for lost property must commenced 
limited statute Ohio four years. was held that this 
statute did not bar the plaintiff’s action for the reason that the time 
did not begin run until the demand for the return the property 
was made. 


Action Lillian Brocklebank Simmons against the Toledo Trust 
Company. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Yager, Bebout Toledo, for plaintiff error. 

Farber Cochrane, Toledo, for defendant error. 


OVERMYER, J.—In this proceeding the Toledo Trust Company 
seeking reverse judgment recovered against Lillian Brockle- 
bank Simmons the court common pleas. The trust company will 
referred the bank, and Mrs. Simmons plaintiff. 

The facts presented the record before are follows: the 
summer 1920 the plaintiff was the employ the Second National 
Bank Toledo, since merged with the Toledo Trust Company, 
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attendant the safety deposit department. This safety deposit de. 
partment then had between two and three hundred customers, and 
was located off the main lobby the bank. Access this depart- 
ment was reached way small lobby entry right angles 
the main lobby. And off this small lobby was cage with window 
opening the small lobby. There was also electrically-operated 
door the right the window. The plaintiff’s duties required her 
this window the cage, and customers and others desiring 
enter the safety deposit department, through said door for 
any purpose, would call this window, and upon being properly iden- 
tified, plaintiff would press button switch which released the lock 
the door near her cage and permit entry the safety deposit de- 
partment, and other rooms the rear the bank. the person enter- 
ing was safety-box depositor, the plaintiff would then leave the cage, 
and using the master key would give the customer access his 
safety box the vault. 

After passing through the electrically-operated door above referred 
to, the customer other person entered another small lobby area- 
way, and there, upon his right, was the plaintiff’s work cage, and upon 
his left was the safety deposit vault, with customer space the left 
before the door the vault. The lobby entered after passing the 
electrically-operated door gave access other rooms the rear 
the first floor the bank, and other rooms the second floor, and 
many employees and officers the bank used this door daily going 
and from their work, and were admitted the plaintiff; and, after 
being admitted, were free through other doors various parts 
the workrooms back the various cages and rooms the rear 
the first and second floors. many occasions, also, visitors business 
callers, who desired confer with officers employees the first 
and second floors, were, upon proper identification, admitted through 
the electrically-operated door. 

The area lobby immediately entered upon passing through the 
electrically-operated door above referred was therefore not entirely 
place thoroughfare, because one enter from 
the main lobby unless the plaintiff, some one her place, operated 
the electrical device open the door; yet was used every day 
number persons who were not customers the safety-box depart- 
ment the bank. 

day July, 1920, during the noon hour, and while plaintiff 
was alone the safety deposit department, she found the floor 
the lobby adjacent her cage—the lobby entered when one was ad- 
mitted through the electrically-operated door—and some feet from that 
door, and just outside and the left the door the cage, long 
white envelope, unsealed, with markings it, which contained $500 
She immediately took the envelope the money 
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around the back the bank past all the cages the managing vice 
president the bank, and said: ‘‘Look, Mr. Carr, found this en- 
velope the floor the entryway the safe deposit 
tiff testifies that Mr. Carr, the vice president, said: ‘‘Thank you. 
will hold until And that plaintiff then said: ‘‘In 
case not claimed, would the money mine?’’ That Mr. Carr 
then said: ‘‘Yes, would think so.’’ Mr. Carr testifies that plaintiff 
further asked him: nobody claims it, does belong 
and that his reply was: ‘‘Why suppose will.’’ 

The bank kept the money tin box for time and finally de- 
posited special trust account, where still remains; one ever 
having appeared claim it. 

the course the next few years plaintiff asked the bank about 
the money two three occasions, and was always told that the 
money must held longer against the possibility the owner’s ap- 
pearance. July, 1933, through attorney, plaintiff for the first 
time made formal demand the bank for the money, and then for 
the first time was definitely advised that the money would not paid 
her, and December, 1934, she filed suit against the bank re- 
cover the sum $500 with interest. 

trial, jury was waived and the finding and judgment the 
common pleas court was favor the plaintiff for the sum $500, 
with interest from July 17, 1933. seeking reversal this judg- 
ment the bank urges two the various grounds error assigned, 

That the action barred the statute limitations. 

That the finding and judgment contrary and against the 
weight the evidence and contrary law. 

The claimed error the statute limitations not well taken. 
If, claimed the bank, the action falls within the provisions 
section 11224, General Code, relating actions for the recovery 
personal property, for its unlawful detention, then the statute would 
not begin run until demand for the money had been made the 
plaintiff and the same had been refused the bank. The record shows 
that not until 1933 did the plaintiff demand payment the money 
and the bank refuse pay it. prior inquiries the plaintiff were 
inquiries and more, and these were met the statements the 
bank that they were required hold longer against the possibility 
the owner’s appearance. the action does not come within the 
provisions section 11224, General Code, claimed the bank. 
then comes within the provisions section 11236, General Code, 
which specifically exempt continuing trusts from the provisions the 
statute limitations. 

The rights the parties this controversy were fixed the time 
the money was found plaintiff and her turned over repre- 
sentative the bank, her superior. Foster Fidelity Safe Deposit 
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Co., 264 Mo. 89, 174 376, 1916A, 655, Ann. Cas. 1917D, 

What were the rights the parties the moment the money was 
found plaintiff and turned over her the bank? This depends 
entirely the question whether the property involved was 
property ‘‘mislaid’’ property. one having been present when 
plaintiff found the money, her testimony where she found stands 
uncontradicted, and there occasion question her testimony, for 
her conduct the entire transaction not open any criticism. 
was probably her duty employee the bank report her find 
once the bank, but, doing, she did not relinquish her rights 
finder, but specifically reserved her rights finder the owner 
should not appear claim it. This money was not found the safe 
deposit vault, nor the safe deposit doorway, but was found the 
floor entryway small lobby through which many persons passed 
every day; persons who were not customers the safety deposit de- 
partment the bank, and some persons who were not even customers 
the bank all, were allowed the bank through this passage- 
way lobby see various employees the bank for personal calls. 

There is, course, not word evidence the record which the 
court can consider who was the owner the money. Under the 
law, order sustain the contention the bank, would have 
assume that was owned customer the safety deposit depart- 
ment the bank. such assumption can entertained, considering 
the place where was found, when the evidence not disputed that 
many other persons, some them not even bank business, passed 
through that entryway daily. 

Under the definition ‘‘lost set forth the following 
authorities and cases there cited, hold that the money here involved 
was ‘‘lost’’ property, and the best proof this fact that the 
fifteen years since was found owner has appeared claim it. 
See Ohio Jurisprudence, 801, 802; Corpus Juris, 1134 seq.; 
Ruling Case Law, 1198 seq. 

This money having been property and not ‘‘mislaid’’ prop- 
erty, the rights the parties are determined uniformly abun- 
dance authorities. Neither the plaintiff nor the bank can secure title 
and become the absolute owner the property. The most that either 
have the right the possession and the property, 
subject the right the owner appear and claim it. The bank 
concedes cannot become the owner, and contends only that against 
the finder, the plaintiff, has superior right hold the money in- 
definitely, awaiting the possible appearance the owner. 

Under the authorities, where property found public semi- 
place, held that the owner proprietor the premises 
relationship agent fiduciary toward the owner the 
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property lost, and the right possession and custody the finder 
superior, even though the finder servant employee the pro- 
prietor owner the premises where the personal property was 
found. The law clear that the finder ‘‘lost’’ personal property 
entitled the possession thereof against all the world, except the 
rightful owner, and this the law even though the finder servant 
employee the owner proprietor the premises wherein 
whereon found. Sileott Louisville Trust Co., 205 Ky. 234, 
265 612, 28; Foster Fidelity Safe Deposit Co., 
supra; Corpus Juris, 1136 seq.; Ohio Jurisprudence, 801 
seq.; Ruling Case Law, 1198 seq. 

find, under the undisputed facts and circumstances shown 
the record, and under the authorities above cited, that the finding and 
judgment the lower court not erroneous, and the judgment will 


affirmed. 
Judgment affirmed. 


DIRECTOR CHARGED WITH KNOWLEDGE 
BANK’S FINANCIAL CONDITION 


Goess Ehret, United States Circuit Court Appeals (Second Cir- 
cuit, Y.), Fed. Rep. (2d) 109 


bank director purchased shares the stock his bank, giving 
notes payment. action the notes, was held that 
could not defend the ground that the value the stock had been 
misrepresented him the president the bank because was 
his duty director know the financial condition the bank. 
There were two notes involved this case which, apparently, 
aggregated about $117,000. They had been given the defendant, 
Ehret, the Harriman National Bank, which closed its doors 
March 1933, payment for eighty shares the bank’s stock. 
The defendant purchased fifty shares the stock about $1,500 
share and thirty shares about $1,400 share. When sued 
the receiver the bank the notes, the defense which attempted 
use was that the president the bank, Harriman, had misrepre- 
sented the value the shares him. appeared that the defend- 
ant was present meeting the board directors which the 
report national bank examiner was presented, which report 
showed that the stock had book value only $302 per share. 
The defendant did not examine this report and took action 
disaffirm his purchases until after the failure the bank. was 
held that the defendant, director, was under duty examine 
reports this character and that was charged with knowledge 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1037. 
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the facts which such examination would have disclosed. 
was accordingly liable his notes. 

This decision affirms decision the United States District 
Court this Fed. Supp. 630, which was published the 
June, 1936, issue the Banking Law Journal page 503. 


Appeal from the District Court the United States for the 
ern District New York. 

Action promissory note Frederick Goess, receiver 
the Harriman National Bank Trust Company the City New 
York, against Louis Ehret, wherein defendant filed counterclaim. 
Judgment for plaintiff (13 Supp. 630), and defendant appeals. 

Affirmed. 

Warfield, New York City (Alfred Becker, New 
York City, counsel), for appellant. 

Conboy, Hewitt, O’Brien Boardman, New York City (Martin 
Conboy, David Asch, William Butler, and Hobart Brinsmade, all 
New York City, counsel), for appellee. 


HAND, J.—This appeal the defendant from judg- 
ment upon note favor the Harriman Bank, which the plain- 
tiff receiver. has acknowledged liability for part the note 
and paid it; against the balance set counterclaim, based upon 
his rescission purchases eighty shares the bank’s stock. The 
facts developed before the judge whom the case was tried without 
jury were follows: The Harriman Securities Company had been 
organized Harriman, the bank’s president, support the value 
the bank’s shares. From time time this company would buy 
shares and hold them until Harriman could find sale for them 
others, the bank lending the money for the purchases, and taking 
the proceeds the sales payment its Harriman, who 
dominated the company and the bank, wheedled the defendant, Ehret, 
into series purchases bank shares which the bank appeared 
the seller. Ehret paid for the first twenty shares cash; June 
twenty-second and twenty-third bought fifty shares more about 
fifteen hundred dollars share, for which gave his note; and 
December twenty-third bought added thirty about fourteen 
hundred dollars, for which also paid note. These notes have 
renewals been merged into the note suit. May, 1931, had 
become director the bank and remained such until after closed 
its doors, insolvent, March 1933. During six months this time 
was member the executive committee and was member 
the examining board throughout the year 1932. The counterclaim 
based upon Harriman’s fraud telling him that the shares were worth 
what paid, when fact their value was only about one-fifth 
much. June 1931, was present meeting the board 
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directors which report national bank examiner was pre- 
sented, which showed that the shares had book value $302, 
March twentieth November 27, 1931, the bank’s secretary presented 
report the New York clearing house showing that their value 
October was $293; this report also expressed surprise the prices 
which the stock was selling, view its book value and apparent 
earning power. Ehret did not examine these reports, but relied the 
time each purchase upon what was told Harriman whom 
regarded person great importance, and with whom was 
tered associated. Not only did fail examine them, but 
took action disaffirm his purchases until after the bank’s collapse 
March 1933. Harriman had been forced out the presidency 
the summer 1932, and September that year the new presi- 
dent informed the board those falsifications the books, for which 
Harriman was eventually convicted and imprisoned. these facts the 


judge dismissed the counterclaim and directed judgment the note. 


not necessary for the disposal this case rely upon any- 
thing but the fact that Ehret was director the bank; can assume 
everything else his favor, and so, arguendo. That say, 
assume that Harriman’s declarations him charged the bank; 
that these amounted actionable deceit which entitled him dis- 
affirm his purchases; that, though shareholder, could share the 
assets even terms with other and ahead shareholders; 
short that could have recovered, had not been for the fact that 
was director from May, 1931, forward. That fact alone charged 
him with notice the truth those declarations whose falsity 
must rely the gravamen his cause suit. need take ex- 
treme position the duty the victim deceit make any in- 
dependent examination his own. There indeed high authority for 
the proposition that when -has good access the facts the 
utterer, must avail himself that opportunity. Slaughter’s Ad- 
Gerson, Wall. 379, Ed. 627; Farnsworth 
Duffner, 142 48, 47, Ct. 164, Ed. 931. But may 
doubted whether that doctrine would prevail today, and will 
assume that would not, because the situation bar toto coelo 
different. Ehret had undertaken take part the management 
the bank against which now sets this claim; had sworn 
diligent his duties. Had been loyal that oath and that 
trust, would have learned the falsity the statements which 
complains; his faithlessness essential element his grievance. 
That position which the law will not allow him take. Gillet 
Phillips, 114, 117; Osgood Laytin, Abb. Ct. App. Dee. 
418, 422, 423; Anthony Jeffress, 172 378, 414; Ronald 
Schoenfeld, Wash. 238, 162 43. Cf. Lowry Banking Co. 
Empire Co., Ga. 624, 626, 968; Folsom Smith, 113 Me. 
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83, 89, 1003. not charge him with knowledge all that 
the books contained (Briggs Spaulding, 141 162, 163, 
Ct. 924, Ed. but the minimum required him was 
look those reports the bank’s financial condition which were 
presented the board while was present. His oath forbade his 
abandoning the conduct the business Harriman (Bowerman 
Hamner, 250 504, 513, Ct. 549, Ed. not even 
though was infatuated enough entrust him with his own money. 
became indeed more than that echo which, unabashed, now 
his defense insists that was. The question not therefore one 
laches, delay reasonably seek remedy upon existing wrong; 
Ehret was never wronged all; accepting Harriman’s word 
substitute for the discharge his own duties, was who was the 
wrongdoer. actionable deceit presupposes duty the utterer 
speak the truth, speaks all; the bank owed such duty 
its directors; far there was any, ran the opposite direction. 
Directors have often enough been dummies and have escaped; but, 
far can find, this the first instance which anyone has had 
the effrontery make his neglect the basis claim against his victim. 
men choose assume positions trust and responsibility, 
excuse for their defection that they are dazzled the glamor, 
the wiles, glib adventurer. 

Judgment affirmed. 


LIMITATION LIABILITY FOR FORGED 
CHECKS 


Greensboro Ice Fuel Co. (plaintiff) Security National Bank (de- 
fendant), Supreme Court North Carolina, 186 Rep. 362 


Under North Carolina statute, Supp. 1924, 320 (h), 
bank which pays checks bearing forgery depositor’s siguature 
will not liable unless the depositor notifies the bank the forgery 
within sixty days after the paid voucher delivered him 
the bank. 

this case appeared that there were fourteen forged checks, 
the first one dated June 22, 1934, and the last dated December 10, 
1934, aggregating $1,736.65. The forgeries were discovered the 
depositor December 14, 1934, and notice thereof was immediately 
the bank. Apparently, the statute saved the bank some 

1,150. 

Similar statutes are found number other states. Some 

the statutes require notice given within specified time 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1309. 
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after the depositor has been notified that his paid checks are ready to. 
delivered for him. general, the time allowed the different 
states for the giving notice follows: 

days: Idaho, Montana, Oregon and Wyoming. 

days: Georgia, North Dakota and Washington. 

days: Nevada. 


months: Michigan and South Dakota. 

months: Alabama, Iowa, Kansas, Minnesota, New Mexico, 
Virginia and West Virginia. 

year: Illinois, Louisiana, Maine, Massachusetts, Missouri, Ne- 
braska, New Jersey, New York, Ohio and Rhode Island. 


years: Vermont. 
California and Wisconsin the depositor must start his action 


against the bank within one year. 


Action the Greensboro Ice Fuel Company against the Security 
National Bank. Judgment for defendant, and plaintiff appeals. 

New trial. 

This action recover the aggregate amount certain checks. 
set out the complaint, which were drawn and paid the defend- 
ant, and subsequently charged the defendant the account the 
plaintiff. 

‘It alleged the complaint that plaintiff did not draw authorize 
the payment the checks set out the complaint. This allegation is. 
denied the answer. 

further defense the action, the defendant alleges its answer 
that the checks set out the complaint were not drawn the 
tiff, and are forgeries, the forgeries were committed Roy Smith, 
who was employed the plaintiff bookkeeper, and should and 
estopped its negligence from recovering this action for any loss 
which has suffered reason the dishonesty the said Roy 
Smith, 

further defense the action, the defendant alleges its answer 
that the checks set out the complaint, after they had been paid the 
defendant and plaintiff’s account, were returned the 
plaintiff marked ‘‘Paid,’’ the end the month during which they 
were paid, and that plaintiff failed exercise due care discover that 
said checks were forgeries, and failed notify defendant within rea- 
sonable time after the return said checks that they were 
and should and estopped its negligence from recovering this 
action for any loss which has suffered reason its failure 
exercise due care discover that said checks are forgeries, and notify 
the defendant such discovery. 

further defense the action, the defendant alleges its answer 
that plaintiff failed notify defendant within days after the return 
said checks that said checks are forgeries, and that for that reason, 
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under the provisions Supp. 1924, 220(h). the defendant not 
liable the plaintiff this action. that 
was admitted the pleadings, which were offered evidence plait 
the trial, that checks drawn the defendant were paid and charged 
plaintiff’s account the defendant, follows: 
(1) Check dated June 22, 1934, for 33.00 
(2) Check dated June 30, 1934, for 100.00 
(3) dated July 10, 1934, 140.00 
(4) Check dated July 30, 1934, 95.25 
(5) dated August 1934, for 200.00 was 
(6) Check dated August 13, 1934, for 150.00 sub 
(7) Check dated August 21, 1934, for 218.02 
(8) Check dated Sept. 1934, for 150.00 tiff 
(9) Check dated Sept. 27, 1934, for 62.35 
(10) Check dated Oct. 1934, for 200.00 
(11) Check dated Nov. 13, 1934, for 200.00 
(12) Check dated Nov. 27, 1934, for 50.00 
(13) Check dated 1934, for 45.00 
(14) Check dated Dee. 10, 1934, for 93.03 pla 
his 
the trial was stipulated and agreed the parties the action, 
that all the checks set out the complaint are forgeries; that the said 
checks were forged Roy Smith, who the time they were forged 
was employed the plaintiff bookkeeper; and that the end 
each month during which said checks were paid and charged plain- 
tiff’s account, they were delivered the defendant, with statement 
plaintiff’s Roy Smith, who destroyed said checks. 
The evidence for the plaintiff showed that the secretary the plain- 
tiff, who had charge plaintiff’s business, did not check the statement 
plaintiff’s account with the defendant the end each month and 
thereby ascertain whether the items charged said account were sup- 
ported canceled checks returned the defendant with said state- 
ments, and that plaintiff did not that said forged checks had 
been paid defendant and charged plaintiff’s during the 
months June, July, August, September, October, November, and De- 
cember, 1934, until December 14, 1934, and that immediately upon such 
discovery, plaintiff notified defendant that said checks were not drawn 
the plaintiff and demanded that defendant pay plaintiff the aggre- 
gate amount said checks. Upon such demand, the defendant refused 
pay said amount. 
The issues submitted the jury were answered follows: 


Was the plaintiff guilty negligence which proximately con- 
tributed the payment the forged checks, alleged? Answer, Yes. 
What amount, any, the plaintiff entitled recover the 
defendant? Answer, 
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From judgment that plaintiff recover nothing their action, and 
that the defendant recover the plaintiff the costs this action, the 
plaintiff appealed the Supreme Court assigning errors the trial. 
Sapp Sapp, Greensboro, for appellant. 
Frazier Frazier, Greensboro, for appellee. 


CONNOR, without deciding that negligence the 
part the plaintiff, alleged the answer, would have estopped the 
from recovery this action, are the opinion that there 
was evidence the trial tending sustain these allegations. The 
submission the first issue and the instructions the charge the 
the jury with respect said issue was error for which the plain- 
tiff entitled new trial. 

The evidence showed that the time plaintiff employed Roy 
Smith its bookkeeper, plaintiff, through its officers, made due inquiry 
his character and qualification bookkeeper, and that the in- 
formation disclosed such inquiry justified his employment the 
Plaintiff had reason suspect that its bookkeeper, Roy 
Smith, was forger until December 14, 1934, when investigation 
his recorded plaintiff’s books showed discrepancies said 
which led the discovery that had forged and collected 
from the defendant the checks set out the complaint. 

The evidence further showed that was the duty Roy Smith, 
the bookkeeper the plaintiff, keep plaintiff’s account with the 
defendant, and the end each month for and receive from the 
defendant the monthly statement said account, together with all 
checks which had been paid the defendant and charged plaintiff’s 
account during the preceding month. was not the duty the secre- 
tary any other officer the plaintiff examine said statement and 
canceled checks. Roy Smith was employed the plaintiff for that 
purpose, and plaintiff relied him examine the said monthly state- 
ments and canceled checks, for the purpose ascertaining whether 
not there were any errors the statements. The receipt Roy 
Smith, the authorized agent the plaintiff, the canceled checks 


paid the defendant during the preceding month, the end the 


month, was the receipt said checks the plaintiff. 

all the facts admitted the pleadings and the trial, the lia- 
bility the defendant the plaintiff this action must determined 
the provisions the statute (C. Supp. 1924, 220(h) which 
reads follows: ‘‘No bank shall liable depositor for payment 
forged check other order pay money unless within sixty 
days after the receipt such voucher the depositor shall notify 
the bank that such check order paid 

Under the provisions this statute, the defendant not liable the 
plaintiff for any the forged checks set out the complaint, and paid 
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the defendant more than days preceding December 14, 1934. The 
defendant liable plaintiff for all said checks which were paid the 
defendant within days preceding December 14, 1934. 

The action remanded the superior court Guilford County 
for new trial accordance with this opinion. 
New trial. 


INVESTMENT TRUSTEE’S NAME 


Fenelli’s Estate, Supreme Court Pennsylvania, 185 Atl. Rep. 758 


general rule that where trustee invests trust money 
security, such mortgage, which takes his individual 
name, the beneficiary may accept the mortgage may insist that 
the trustee pay over him the amount invested cash. The proper 
thing for the trustee such case have the mortgage 
indicate clearly that holds trustee. 

this case bank which had been appointed trustee cer- 
tain funds invested $17,000 first mortgages. The mortgages were 
taken the name the bank and there was nothing them in- 
dicate that the bank was acting trustee. The bank failed and 
the court appointed another bank substituted trustee. The sub- 
stituted trustee refused accept the mortgages and insisted that 
the amount the investment paid over cash. other words, 
the substituted trustee contended that was preferred creditor 
the closed bank the extent the amount the investment. 
was held that the substituted trustee was entitled claim for 
the amount the investment cash against the closed bank but, 
was further held that, order establish its claim pre- 
ferred claim, would have trace the fund and show that con- 
stituted part the first bank’s assets the time its failure. 

important decision this question investments 
made trustee bank its individual name was published the 
September issue the Journal. The case Chapter House Circle 
Hartford National Bank and will found page 752 the 
September issue. 


Appeal No. 189, January term, 1936, from decree Orphans’ Court, 
Blair County, No. 319 1929; Marion Patterson, Presiding Judge. 
Proceeding the matter the estate Frank Fenelli, wherein 
the Central Trust Company Altoona, substituted trustee, peti- 
tioned for order requiring the Second National Bank Altoona, 
original trustee, turn over the trust fund. From the decree, the 
Central Trust Company Altoona appeals. 
Reversed and record remitted. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §476. 
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Indiana, Pa., and John Evans, Jr., Pitts- 
burgh, for appellant. 

Robert Henderson, Altoona, for appellee. 


STERN, J.—In 1929 the Second National Bank Altoona was 
appointed the orphans’ court trustee fund decedent’s es- 
tate, the income which was paid his wife for life and the 
principal her death his sons. 1931 the bank became insolvent 
and went into liquidation, whereupon the court appointed the Central 
Trust Company Altoona substituted trustee. that capacity 
the Central Trust Company, 1934, petitioned the court for order 
the original trustee turn over the trust fund, which amounted 
respondent, the Second National Bank, filed 
answer setting forth that upon its appointment trustee had in- 
vested the fund the extent $15,000 first mortgage cer- 
tain property Altoona, and $2,500 participation $7,000 
first mortgage another property Altoona, both which mortgages 
were recorded the office the recorder deeds. appeared, how- 
ever, that each the mortgages the Second National Bank was 
named mortgagee without any further designation indicate that 
the mortgages were owned fiduciary capacity. The respond- 
ent asked that permitted turn over these securities the sub- 
stituted trustee, but the petitioner demanded that the trust fund 


well settled that where trustee invests trust money prop- 
erty which takes his own name individual, the beneficiary 
has the option accept the investment require the trustee account 
for the money invested, with Yost’s Estate, 316 Pa. 
463, 467, 175 383, 385, and cases there cited. See, also, Guth- 
rie’s Estate, 320 Pa. 530, 182 248. Without discussing the many 
reasons upon which this salutary legal principle founded, clear 
that, unless there some special cause the contrary, the petitioner 
was not obliged accept the mortgages, but could call for account- 
ing cash. 


The orphans’ court ordered that the petition dismissed, and au- 
thorized the respondent deliver the petitioner the assets the 
trust estate kind. The point now raised, however, was not brought 
the attention the court below nor argued before it, and the re- 
spondent claims that for this reason should not considered this 
court appeal. But the facts necessary sustain are contained 
the petition and answer which constitute the record, and the question 
one law the allegations these pleadings. the court below 
the petitioner contended that was entitled receive the trust estate 
cash, and the mere fact that did not there advance support 
its position the additional argument which has since occurred 
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and which vital the proper decision the question involved, 
does not bar from making more extended presentation the sub- 
ject this court, the point raised being covered the statement 
questions involved and comprehend within the assignments error. 
The situation not analogous one where, under statute rule 
court, necessary assign the record reasons sup- 
port rule motion, as, for example, for new trial, for judg- 
ment for want sufficient affidavit defense; such cases 
ent considerations might perhaps applicable. Moreover, sectior 
22(b) the Orphans’ Court Act June 1917, 363 (20 
2602), provides: ‘‘The Supreme and Superior courts this 
monwealth shall, all cases appeal from the definitive sentence 
the orphans’ court, hear, try and determine the same 
right and justice may belong, and decree according the equity there- 
and this act has been interpreted require that this court should 
determine every basic question involved such appeal even though 
the point presented may not have been raised the court below. 
McCullough’s Estate (No. 2), 292 Pa. 422, 141 239; Pol- 
lock’s Estate, 306 Pa. 301, 312, 159 555. 

Respondent contends that the point now discussed had been sug- 
gested petitioner the argument the court below, would have 
been able show that the beneficiaries the trust knew the fund was 
invested the two mortgages, and could have amended its answer 
adding such allegation and then offering testimony prove it. 
Under the there reason why should not now 
given this opportunity, and therefore final order will 
this time. Attention called, however, the discussion the sub- 
ject Yost’s Estate, supra, where indicated that the trustee 
must prove not only that the beneficiaries knew the investment but 
that there was brought home them knowledge that the title was 
taken the name the trustee without any fiduciary designation. 

the final ruling this issue favor the petitioner, 
will then incumbent upon it, appropriate proceedings, produce 
testimony sufficient identify the trust res part the present 
assets the insolvent trustee. Even though presumed mat- 
ter law that whatever money was used purchase the mortgages 
taken the name the bank was its own money, and that therefore 
continued hold trustee the cash constituting the trust fund, 
nevertheless, petitioner, behalf the beneficiary the trust 
fund, wishes fasten upon respondent preferred claim, must trace 
the trust res [fund] from the time when the latter acquired it, 
accordance with the principles laid down Mehler’s Appeal, 310 Pa. 
25, 164 619; Royersford Trust Co.’s Case, 317 Pa. 490, 178 288, 
and other pertinent authorities. finds itself unable establish the 
necessary identification, will, even though entitled payment 


casl 
for 

her 
for 
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cash, limited the status general creditor the insolvent bank 
for the original amount the fund, with simple interest the date 
the bank’s and allowing credit for payments interest 
heretofore made respondent. 

The order the court below reversed, and the record remitted 
for further proceedings consistent with this opinion; costs abide the 
result. 


CONSOLIDATION BANKS—LIABILITY 
GUARDIAN’S BOND 


Commonwealth (plaintiff) Merchants National Bank Allentown 
(defendant), Supreme Court Pennsylvania, 185 Atl. Rep. 823 


trust company which the time was surety guardian’s 
bond, consolidated with national bank under the national bank’s 
charter. was held, under the laws Pennsylvania, that the con- 
solidated bank was liable the bond. 

The defendant consolidated bank pointed out that the con- 
solidation was illegal for the reason that, while the Federal laws 
authorize the consolidation national bank and state bank, 
the laws Pennsylvania not authorize such consolidation and 
the Federal government without authority legislate for state 
banking institutions. The court held that, while there was legal 
consolidation, there was ‘‘de facto’’ consolidation and that the 
liability the bond continued the newly bank. 

The expression ‘‘de frequently used reference 
corporation, the creation which the laws regulating incorpora- 
tions have not been complied with. Such corporation will never- 
theless held liable its contracts and commitments. The cor- 
porate existence cannot questioned the corporation itself 
persons with whom deals. The right corporation its 
charter can questioned only the state proceeding brought 
for that purpose. 

The proper procedure, seems, for state bank consolidate 
with national bank Pennsylvania for the state bank first 
national bank and for the consolidation made there- 


Assumpsit the Commonwealth, the Use Harry Grammes, 
against the Merchants National Bank Allentown, guardian’s 
bond for $60,000. From judgment for want sufficient affidavit 
defense, defendant appeals. 

Affirmed. 

George Wharton Pepper, Philadelphia (Ralph Schatz, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §191. 


THE BANKING LAW JOURNAL 


870 


Allentown, Isaac Pennypacker, Philadelphia, Oliver Frey, 
Allentown, and Bodine, Philadelphia, counsel), for appellant. 

Fox Fox, Easton, Wilmer Fisher, Reading, Robert 
Kleckner and William Hudders, both Allentown, and Fox, 
Jr., Easton, for appellee. 


LINN, J.—This appeal from judgment for want sufficient 
affidavit defense. The suit guardian’s bond the sum 
$60,000. The Citizens Trust Company Allentown, hereafter referred 
the trust company, corporation under the Corporation 
bond. 1928 the trust company and the Merchants National Bank 
Allentown, hereafter called the bank, united the Merchants-Citizens 
National Bank and Trust Company Allentown, name subsequently 
changed the Merchants National Bank Allentown, hereafter called 
the defendant. The guardian, Fred Lichtenwalner, was removed 
the orphans’ court and was surcharged large sum. recover 
the bond, the minor, having become age, brought this suit against 
defendant, alleging liability virtue the consolidation. The defense 
that there was (1) express assumption defendant the surety’s 
and (2) legal consolidation the two corporations from 
which liability could implied. 

October 31, 1928, agreement entitled, Consoli- 
dation between [the bank] and [the trust company] under the title 
The Merchants-Citizens National Bank and Trust Company Allen- 
was executed, reciting that each party was ‘‘acting pursuant 
resolution its Board Directors and majority said Boards, 
pursuant the authority given by, and accordance with the pro- 
visions of, Act the Congress the United States entitled ‘An act 
provide for the consolidation national banking associations,’ ap- 
proved the 7th day November, 1918, and amended the 25th day 
that ‘‘the [bank] and [the trust company] are hereby consolidated 
under the charter the said first-named bank hereby modified and 
the articles association said first-named bank are hereby amended 
conform with this agreement.’’ other words, the property 
the trust company, then cease doing business, was merged 
into absorbed the bank. was agreed that the bank’s capital 
stock increased from $400,000 $1,000,000; that 7,000 shares (par 
$100) allotted the shareholders’’ the bank and 3,000 
shares the ‘‘present the trust company; that the 
contributed each said associations shall, upon the effective 
date consolidation, passed upon and acceptable 
six, three appointed the Board Directors each asso 

They agreed that ‘‘this consolidation shall become effective when 
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shall have been ratified and confirmed the affirmative vote the 
shareholders each said associations owning least two-thirds 
its capital stock outstanding and shall have been approved 
the Comptroller the Currency the United The agree- 
ment was executed their corporate names their officers with the 
seals and the directors each. The comptroller the 
also approved. 

Defendant averred, under new matter, that June 30, 1928, prior 
the execution the agreement, the parties exchanged statements 
formed the bases for the and which were ‘‘repre- 
sented true statement the assets and liabilities each insti- 
tution that and that these statement became the basis 
allotment shares the consolidated corporation. Defendant denied 
notice the existence the bond, and averred that its existence 
had been known, the agreement consolidation would not have been 
made and would not have been approved the comptroller the cur- 
rency. The contract contained provision for the express assumption 
defendant the trust company’s liability. The defense rests 
two propositions; first, that the consolidation was not legal; second, 
not being legal, assumption liability may not implied. 

When the agreement was made 1928, certain Acts Assembly 
authorized the merger and consolidation corporations; 
among others, the Act May 1909, 408, amended April 29, 
1915, 205, 421 seq. They provided for the assump- 
tion the debts the constituent companies, thus repeating the de- 
policy the law this commonwealth (as former statutes 
the same subject had also provided) that the property the con- 
stituent corporations taken cum onere. None these acts authorized 
the consolidation the trust company and the bank. Federal legisla- 
tion, the extent that Congress had power act, did provide for the 
consolidation state bank with national bank. Under the local 
law, however (see the Act April 26, 1889, 56, 
seq.; Thorp Wegefarth, Pa. 82, Am. 789; Kelsey 
National Bank Crawford County, Pa. 426), and the federal 
legislation the subject, the trust company could have been trans- 
formed into national bank, and, noted, that had been 
done, its obligations would have accompanied the transformation 
provided the enabling legislation. Both sides agree that legisla- 
tion the commonwealth authorized the method consolidation 
adopted; they differ the effect want such authority. The 
plaintiff that such consolidation was not prohibited, was 
permitted the defendant, that the consolidation not ‘‘legal.’’ Plain- 
tiff says that the trust company consolidated with the bank pursuant 
the Act Congress February 25, 1927, 191, Stat. 1225, see 
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168, the consolidation was lawful under the local well the federal 
law. the light Hopkins Federal Savings Loan Ass’n Cleary, 
Galli Case cannot given the comprehensive effect, limiting the 
power the commonwealth, attributed plaintiff the Galli Case. 
See, also, Com. First National Bank Trust Co. Easton, 303 
Pa. 241, 154 379. 

What occurred was this: Shortly before the consolidation and ap- 
parently element the general transaction, small part the 
trust company’s assets was delivered trustee for distribution 
its stockholders; with that distribution are not now concerned. The 
remaining assets were transferred the defendant and, united with 
the assets the bank, became the property stock the defendant; 
this property was then owned the shareholders, those formerly 
shareholders the trust company and the bank respectively; each 
then had shareholder’s interest the combined stock property in- 
stead that formerly owned each constituent corporation; 
evidence the shareholder’s respective fractional interests the whole, 
certificates stock were issued the proportions agreed upon. 
The property each corporation, stipulated the agreement, was 
united, the agreement provided, supra, ‘‘Under the charter the 

The federal legislation, while evidencing the terms and conditions 
federal consent the absorption state bank national bank, 
did not, and, because the Tenth Amendment the Federal Consti- 
tution (Hopkins Federal Savings Loan Ass’n Cleary, 296 
315, Ct. 235, Ed. 100 1403, supra), could not, 
confer authority the trust company consolidate its franchise and 
property with those the bank. What was lacking make the con- 
solidation jure was authority from the commonwealth, pursuant 
whose law the trust company existed. The consolidation described did 
not, therefore, transfer the bank the trust company’s franchise 
corporation and work its dissolution. Though divested itself 
its property, transfer defendant, its franchise cor- 
poration remained subject the local law. With that, however, the 
defendant not concerned this suit. Defendant thereafter con- 
tinued its banking business the consolidation the trust company 
and the bank under the bank’s charter. Having federal consent 
what was done, defendant here regarded lawfully existing na- 
tional bank. But the obligation sought was created 
Pennsylvania corporation, authorized become surety; was liable 
called perform case the guardian’s default; the 
ligation existed the time the agreement consolidation and was 
not discharged what the parties did. The obligor could not have 
avoided performance lawfully consolidating with another corpora- 
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tion because the consolidating statutes imposed liability condition 
consolidation. The commonwealth and Congress had provided that 
trust company might transformed into national bank; that 
been done, the liabilities the trust company would have been 
assumed the national bank. Metropolitan Nat. Bank Claggett, 
141 520, Ct. 60, Ed. 841; see, also, Michigan Ins. 
rust company first had been converted into national bank, might 
then have been consolidated with the bank pursuant federal legis- 
lation, and the obligations both would have been assumed the 
consolidated bank. The local law and the federal law the time there- 
fore furnished method making the desired consolidation, but the 
parties ignored this method and attempted reach one step de- 
velopment for which the law required two. The consolidating procedure, 
its Pennsylvania aspect, was irregular, but certain consequences 
nevertheless resulted. The parties the consolidation, when con- 
fronted with obligation like that now involved, must meet 
they had complied with the statutes which would have enabled them 
consolidate. If, for the purposes this suit, accept its conten- 
tion that the consolidation was not ‘‘legal’’ the respect indicated, 
defendant will not permitted deny its effect fact. Cochran 
Arnold, Pa. 399, 405; Hamilton Clarion Co., 144 Pa. 
Co., 219 Pa. 975. 

statutes authorizing consolidation generally provide that the 
consolidated corporation must assume the liabilities the constituent 
corporations, and our statutes have long required, the question 
whether the policy the law, declared, compels decision that 
the case facto consolidation the character described, the 
cbligations the constituents are likewise assumed the consolidated 
corporation. immaterial that, far could, the federal gov- 
ernment had consented the acquisition the bank the trust 
company’s property. the transaction, the bank’s assets were in- 
creased those received from the trust company exchange for the 
resulting stock interests all the shareholders the consolidated cor- 
poration. While there general agreement applying the rule 
implied liability cases merger consolidation purchase, the 
courts have not always agreed the reasons for doing so. This appeal 
does not require discussion these reasons. cannot adopt rule 
that would permit the repudiation lawful obligations the failure 
two corporations observe required procedural steps uniting 
their property under one charter. sufficient say that the de- 
clared policy the law this commonwealth governing consolidation 
jure requires similar assumption liabilities consolidations 
fact. Judgment affirmed. 
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ACTION INVOLVING FORGED CHECKS 
AGAINST BANKS STATE AUDITOR 


Commonwealth for Use Coleman (plaintiff-appellant) Farmers 
Deposit Bank (defendant-appellee), Court Appeals 
Kentucky, Rep. (2d) 793 


state auditor was required pay the state about $14,000 
cover loss sustained through the fraud clerk his em- 
ploy. The clerk presenting false claims secured from the auditor 
state warrants, usually payable fictitious persons. these 
obtained from the state treasurer checks payable such fictitious 
persons which indorsed and from the drawee bank, 
state depository. was held that the auditor was not subrogated 
any rights which the state might have had against the bank 
the premises and that could not recover from the bank. 


Appeal from Cireuit Court, Franklin County. 
Action the Commonwealth, for the use Clell Coleman and an- 
other, against the Farmers Deposit Bank Frankfort, Kentucky, 
which filed cross-petition. The petition amended was dismissed, 
and plaintiffs appeal. 

Affirmed. 

Harrodsburg, Clifford Smith, Frankfort, and Bruce Bullitt, 
Louisville, for appellants. 

Leslie Morris and Marion Rider, both Frankfort, for appellee. 


REES, J.—The appellant Clell Coleman served auditor public 
accounts the commonwealth Kentucky for term four years, 
beginning the first Monday January, 1928. Before assumed the 
duties the office executed the commonwealth Kentucky, 
required statute, official bond the penal sum $200,000, 
which was signed the appellant Fidelity Deposit Company 
Maryland, surety. Among the clerks the auditor’s office appointed 
Coleman was one Ernest Marrs, who was designated claim clerk, 
and the auditor asisgned him the duty investigate and audit the 
general claims presented against the commonwealth. Marrs executed 
and delivered Coleman indemnifying bond the penal sum 
$5,000, for the faithful performance his duties, which was signed 
appellant Fidelity Deposit Company Maryland surety. Dur- 
ing the time acted claim clerk was Marr’s custom, after audit- 
ing and investigating claim and finding correct, prepare 
state warrant drawn the treasurer directing its payment and then 
present the auditor for his signature. The auditor, relying 
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upon the representation Marrs, would sign the warrant and return 
Marrs for transmission the payee designated therein. Shortly 
after Coleman’s term office expired was discovered the com- 
monwealth that Marrs had defrauded out large sum money. 
The method employed him was substantially this: 

would make false claim, usually some fictitious name, 
and present the auditor state warrant drawn the treasurer for 
the amount the purported claim. The auditor would sign the war- 
rant and return Marrs, but instead mailing the designated 
payee Marrs would indorse the payee’s name the back the war- 
rant and present the treasurer for payment. The treasurer would 
issue the check the commonwealth Kentucky payment such 
purported claim and deliver Marrs, who would indorse the payee’s 
name the back, then write his own name the check deliver 
third person without his indorsement and obtain money it. Each 
check was regular its face every respect, and was drawn against 
funds belonging the commonwealth deposit the Farmers De- 
posit Bank, state depository. The total number fraudulent war- 
rants prepared Marrs upon which checks were issued was 106, 
aggregating the sum $14,069.03. 

The commonwealth Kentucky brought action the Franklin 
circuit court against Coleman and the Fidelity Deposit Company 
Maryland, the surety his official bond, for the amount the loss, 
and recovered judgment for the full amount. was adjudged that 
the defendants, upon payment the judgment, were entitled have 
assigned them the commonwealth and were entitled sub- 
rogated all the rights, privileges, causes action, and remedies, 
both legal and equitable, which the commonwealth had against all other 
persons firms the subject the litigation. Coleman and the 
Fidelity Deposit Company Maryland paid the commonwealth 
the amount the judgment, and written agreement was entered into 
between the parties which the commonwealth acknowledged payment 
the judgment, and assigned the defendants that action all 
its rights and interests therein. Thereafter this action was instituted 
Coleman and the Fidelity Deposit Company Maryland against 
the Farmers Deposit Bank recover from the amount the loss 
caused Marrs’ fraud upon the theory that the checks had been 
paid the bank upon the forged indorsements the payees and that 
the plaintiffs were subrogated the rights the commonwealth. The 
bank filed answer and cross-petition, which consists pages 
typewritten matter. pleaded estoppel, negligence the auditor 
failing audit and investigate the claims presented him required 
law, and many other defenses which unnecessary mention. 
its sought make parties the action number 
banks and individuals who had indorsed and presented for 
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payment the checks question. The plaintiffs filed amended peti- 
tion which they alleged that was made the duty the auditor 
accounts audit, investigate, and determine the correctness 
claims presented against the commonwealth Kentucky, and that 
account the great number claims presented was impossible 
for him audit all the claims personally, and that was necessary 
delegate that duty clerk, and that did delegate the duty 
Marrs, the claim clerk. their amended petition they set out 
detail the method employed Marrs preparing and presenting the 
fraudulent claims, procuring warrants and checks, and obtaining the 
money thereon. second amended petition was filed which was 
alleged that was the duty the bank know that the payee desig- 
nated therein had duly indorsed the checks question before accept- 
ing them charging same the account the commonwealth Ken- 
tucky, and that the acceptance the checks and the payment 
the amounts named therein when none them had been indorsed 
the payees designated therein constituted negligence upon the part 
the bank. Demurrers the petition amended and the answer 
and each paragraph thereof were filed. The court overruled the de- 
murrer the answer and each paragraph thereof, and carried the 
same back the petition and sustained the general demurrer the 
petition amended. The plaintiffs declined plead further, and 
their petition amended was dismissed, and from that judgment they 
have appealed. 

may assumed for the purposes this opinion that the bank 
was liable the commonwealth for the loss sustained reason 
the payment the bank checks bearing forged indorsements. 
The general rule that the depository’s duty the depositor pay 
only the genuine indorsement the payee absolute. bank 
must ascertain whether not the indorsement the payee designated 
the check genuine, and unless does pays out its depositor’s 
funds its peril. Kentueky Title Savings Bank Trust Co. Duna- 
van, 205 Ky. 801, 266 667; Commercial Bank Grayson 
Arden Fraley, 177 Ky. 520, 197 951, 1918B, 320; 
Henderson Trust Co. Ragan, 848, Ky. Law Rep. 601. 

Section 3720b-9 the Kentucky Statutes provides that instru- 
cious non-existing person, and such fact was known the person 
making the instant the fact that the checks 
question were payable the order ficticious persons was not 
known the principal, and consequently this section has applica- 
tion. Knowledge the maker the fictitious character the payee 
essential characterize the instrument one payable bearer. 
Mueller Martin Liberty Insurance Bank, 187 Ky. 44, 218 
465. The rule stated thus 497: When the legislature 
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declared that check payable ‘fictitious nonexisting person’ 
one who, though named payee check, has right it, 
the proceeds it, because the drawer intended, and it, there- 
fore, matters not whether the name the payee used him that 
one living dead, one who never existed. The maker’s in- 
tention the controlling consideration which determines the character 
such paper. cannot treated payable bearer unless the 
maker knows the payee fictitious and actually intends make 
the paper payable fictitious 

the general rule that where employee agent fraudulently 
procures his employer principal issue checks fictitious persons 
and the drawer has knowledge their fictitious character the de- 
pository must lose between and the depositor pays them 
forged indorsement, unless the drawer himself was guilty such 
conduct would constitute estoppel. Central State 
Bank, 203 Iowa, 833, 211 542, 1297; Erick- 
son Co. Iowa National Bank, 211 Iowa, 495, 230 342; Robert- 
son Banking Co. Brasfield, 202 Ala. 167, So. 651; Jordan Marsh 
Co. National Shawmut Bank, 201 Mass. 397, 740, 
(N. S.) 250; Detroit Piston Ring Co. Wayne County Home Sav- 
ings Bank, 252 Mich. 163, 233 185, 1273. number 
courts apply the equitable rule that where two innocent persons 
must suffer loss fraud misconduct third person, who first 
reposes the confidence and commits the first oversight must bear the 
loss. Defiance Lumber Co. Bank California, 180 Wash. 533, 

for the present that the commonwealth, under the facts 
alleged the petition, amended, was entitled recover from the 
bank, the right Coleman and his surety subrogated the rights 
the commonwealth presents entirely different question. The 
doctrine subrogation equitable origin and cannot invoked 
defeat superior equity. Maryland Casualty Co. Walker, 257 
Ky. 397, (2d) 34; Vance Atherton, 252 Ky. 591, 
(2d) 968; Louisville Trust Co. Royal Indemnity Co., 230 Ky. 482, 
(2d) 71; Com. Federal Land Bank Louisville, 226 Ky. 
Merchants’ Bank Tolu, 223 Ky. 32, (2d) 1048; Probst 
said: ‘‘There are numerous decisions the effect that the doctrine 
and practice subrogation being equitable origin and nature, its 
operation controlled and governed the principles equity, and 
only when applicant has equity invoke and where inno- 
cent persons will not injured that court can interfere. entitle 
one subrogation, his equity must strong and his clear.’’ 
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The liability Coleman and his surety the commonwealth was 
entirely from the liability the bank the commonwealth. 
The bank’s liability, any, resulted from its breach duty not pay 
out its depositor’s money forged indorsements. Coleman’s liability 
the commonwealth resulted from his neglect audit and investigate 
properly the claims against the commonwealth presented him, and 
from the statute (Ky. St. 147) making him liable for the acts the 
his office. was liable for any loss occasioned either his 
own negligence the fraudulent acts his clerks. was primarily 
liable the commonwealth. When signed the warrant directing the 
treasurer issue check fictitious payee, committed act 
which was the proximate cause the loss. The bank did not participate 
this act the fraudulent conduct Marrs. Even negligent 
failing ascertain that the indorsements the payees designated 
the checks were not genuine, its negligence was not the primary cause 
the loss. 

The auditor, signing the warrants which his unfaithful clerk pre- 
sented him, set motion the chain which eventually 
caused the loss. The checks were apparently regular every respect 
when they were presented the bank, and many them bore several 
genuine indorsements subsequent the forged indorsement the 
fictitious payee, and each instance the last indorser who presented 
the check for payment was identified. Undoubtedly Coleman was en- 
titled subrogated the rights the commonwealth against Marrs, 
the wrong doer, but between Coleman and the bank, the latter, under 
the facts alleged the petition amended, has superior equity, and 
Coleman not entitled subrogated. The surety’s rights, course, 
rise higher than its principal’s. Citizens’ Union National Bank 
Terrell, 244 Ky. 16, (2d) 60, 64, the facts are not exactly 
identical the facts this case, but they are very similar, and the 
rules applied there are applicable here. Terell issued check Joe 
Cunningham and placed envelope addressed the payee 
Louisville, Ky. There were two Joe Cunninghams, and the wrong Joe 
received and cashed the check. was held that between the Citizens 
Union National Bank, which cashed the check, and Terrell, the drawer, 
the latter must bear the loss, and the court applied the rule that where 
one two innocent parties must suffer because fraud forgery, the 
loss must borne the one who was first fault and whose conduct 
made possible. the course the opinion was said: ‘‘If the facts 
and this case not estop and preclude Mr. Terrell 
from setting and asserting the forged indorsement the payee’s 
name the check, would [be] difficult indeed conceive case 
where the drawer check would estopped and precluded. Clearly 
was his own act unwittingly placing the check the hands 
impostor bearing the same name the person for whom was intended 
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that facilitated and brought about the fraud and forgery. such cir- 
cumstances the principles justice, morality, and sound public policy 
demand that and not the party misled his act and conduct should 

Appellants insist that the question Coleman’s negligence not 
presented, and that the sole question determined whether not 
the petition amended states cause action against the appellee. 
The amended petition, however, sets out full all the facts, including 
the scheme employed Marrs, the relationship existing between him 
and Coleman, and the latter’s method approving claims presented 
him and issuing warrants fictitious payees. The circuit court prop- 
erly sustained the demurrer the petition amended, and the judg- 
ment accordingly affirmed. 


BANK EMPLOYEE COVERED WORKMEN’S 
COMPENSATION 


Security State Bank Sterling Propst, Supreme Court Colorado, 
Pac. Rep. (2d) 798 


bank employee followed the practice bringing deposits from 
the town which lived the bank his way work. one 
such trip was killed through the accidental discharge his own 
revolver. was held that the accident occurred within the 
his even though the bank was not responsible 
depositors for the money until was received the bank and that 
the employee’s widow was entitled compensation under the Work- 
men’s Compensation Act. 


Proceedings under the Workmen’s Compensation Act Olive 
Propst for the death her husband, claimant, opposed the Security 
State Bank Sterling, corporation, employer, and the United States 
Fidelity Guaranty Company, corporation, insurer. suit the 
employer and the insurer vacate award, judgment resulted for the 
claimant, and they bring error. 

Affirmed. 

Frank West and Robert Nelson, both Denver, for plaintiffs 
error. 

Paul Prosser, Atty. Gen. and Ginsberg, Asst. Atty. Gen., 
for defendant error Industrial Commission. 

Raymond Sauter and Raymond Sandhouse, both Sterling, 
for defendant error Olive Propst. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1522. 
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YOUNG, J.—This case which the widow deceased 
ployee filed with the Industrial Commission claim for compensation 
under the provisions the Workmen’s Compensation Act (C. 1921, 
4375 seq., amended). The claim was allowed and compensation 
awarded the commission. Subsequently, suit was instituted the 
district court the employer and insurer vacate the award, which 
action resulted judgment for claimant. This judgment before 
for review writ error. 

The parties will designated the bank, which the employer, 
the insurer, the claimant and the commission, while claimant’s husband 
will mentioned name, Propst, the husband deceased. 

The evidence contained stipulations the parties from which 
glean the following facts: 

Claimant’s husband was assistant cashier the bank Sterling, 
Colo. formerly had been connected with bank Merino, town 
located miles from Sterling, which bank had been absorbed the 
Sterling bank. For some three years Propst had lived Merino, had 
driven his auto work each day, and the first year was allowed mile- 
age for the trips and from his home. This allowance, however, had 
been discontinued considerable time prior the accident here in- 
volved matter economy. According the statement the 
president the bank, ‘‘Mr. Propst frequently brought deposits from 
Merino and this act was accordance with custom followed con- 
nection with bank affairs for the convenience Merino 

the morning May 24, 1934, deceased had received money from 
two the bank’s customers Merino for deposit and with 
lady guest, proceeded his car from Merino Sterling. Upon 
arriving Sterling stopped his car front the post office, stat- 
ing his guest that had forgotten mail letter Merino; there- 
upon, the young received the letter, got out the car and went 
into the post mail it. The record does not disclose whether 
not she intended ride further with Propst. About month prior 
this time deceased had procured from the sheriff permit carry 
revolver, and although the permission was not procured direction 
the bank officers, they knew shortly after Propst was given the 
permit. When the young lady alighted from the car, Propst’s revolver 
was lying the seat, and picked place the pocket 
the car, when was accidentally the bullet striking him 
the right leg below the knee, passing through the leg and injuring the 
great toe the left foot. was taken hospital where died 
June 9th following. 

conceded that the sole issue here involved whether decedent’s 
accident arose out and the course his employment, and the 
error assigned being the holding the district court that did. 
The bank and the insurer contend that receiving money for de- 
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posit and bringing the bank, decedent was not performing services 
arising out and the course his employment, but was acting 
merely agent the several depositors. support this conten- 
tion they quote section 2703, 1921, which provides that: ‘‘Every 
bank shall conducted single place business, and branch 
thereof shall maintained elsewhere.’’ They also cite cases up- 
holding the proposition that bank not liable for deposits received 
officer employee elsewhere than its place business, 
and any event not until such deposits are actually made and placed 
the credit the depositor. This question not decide, because, 
assuming the correctness statement, not consider answer 
determinative this case. 

will observed from the quoted excerpt from the statement 
the bank’s president, that these deposits were brought from Merino 
the deceased ‘‘in accordance with custom followed connection 
with bank The attorneys for the bank and the insurer con- 
tend that this statement does not show the custom originated with 
was adopted the bank, but simply that was custom adopted 
followed Mr. Propst. They further contend that the words ‘‘in 
connection with bank affairs’’ have significance other than exclude 
the inference that the decedent undertook all sorts missions for his 
Merino neighbors. susceptible this construction think equally 
susceptible the construction placed upon the commission that 
was custom the bank. fact, the commission’s construction 
seems entirely logical, for what employee does con- 
nection with bank affairs might with reason assumed within 
the knowledge the president the bank, but what his custom might 
with respect performing miscellaneous errands for his neighbors, 
within the knowledge his employer, would not him or- 
dinarily requiring exclusion. Being custom the bank follows 
reasonable inference that the directing officers knew it, and 
even they did not expressly direct acquiesce the actions their 
employee under it, nevertheless, his activities that respect were in- 
cidental his recognized duties. Conceding that taking the deposits 
Propst did not make the bank responsible the depositors for the 
money before reached its depository, does not follow, view 
the surrounding facts and circumstances, that was not acting the 
course his employment when received such deposits. the 
the injury the deceased was doing what expressly im- 
pliedly was directed his superiors do, and have held that 
was, and the latter were vested with the authority give him direc- 
tions, then was acting within the course his employment. 
Comstock Bivens, Colo. 107, 239 869, said: ‘‘1 Honnold 
Workmen’s Compensation, section 114, says where employee do- 
something which, though not strictly the line his obligatory 
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duty, still doing something incidental his work, and while doing 
the same injured, the accident causing the injury may properly 
held arise out and the course employment, and will 
entitled 

Plaintiffs error further contend that the gathering and 
bringing deposits the bank was within the course deceased’s 
employment, that when went the post office mail letter, 
stepped aside from the course that employment. cannot agree 
with this contention. this matter the finding the commission 
was: ‘‘The Commission finds that the accidental shooting had nothing 
whatever with the fact that the decedent had stopped the post- 
office. Apparently was the act putting away his gun, act 
which was performed the end the journey, and which might 
well have been performed the front the post-office well 
front the bank building.’’ think this finding supported 
reasonable inferences drawn from the record. 

The further contention made that the accident did not arise out 
the employment for the reason that the gun causing had con- 
nection with the employment. stipulated that the president the 
bank knew the gun being carried and made objection it. The 
permit obtained from the sheriff was the following words: ‘‘This 
certify that Ray Powell, Sheriff Logan County, Colorado, 
hereby grant permit Leon Propst, who engaged the 
Banking business Sterling, Colorado, carry gun, defence 
his person and property.’’ Comstock Bivens, supra, said: 
employee selecting the means and adopting the method for 
doing his employer’s work allowed some latitude, and, view 
the testimony that carrying weapons was general custom mail 
this region, and that acts lawlessness had been committed 
this vicinity, and that the employers knew that Comstock was carry- 
ing rifle his trips, and made objection, hold that was 
reasonable precaution for Comstock take this weapon with him 
Pueblo Auto Co., Colo. 424, 207 479, 480, 348, 
claim for compensation the widow automobile 
salesman. The latter, driving car belonging his employer, and 
while returning town after making sale, was attacked and killed 
persons whose purpose was obtain the which was riding. 
that reversing the judgment the district court vacating 
award claimant, said: ‘‘That such travel subject the 
danger assault for the purpose robbery not denied 
view the frequent reports such think that what 
was said that case applies with equal effect facts disclosed the 
present proceeding. stated Comstock Bivens, supra, em- 
ployee has some latitude determining the manner which will 
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his employer’s work. think that the commission was right 
its statement that ‘‘one who charged with conveying sums 
money along the public highways cannot said overzealous 
his employer’s service arms himself protect those sums 

find error the record, and the judgment accordingly 
affirmed. 


INVESTMENT TRUST TAXABLE 
CORPORATION 


City Bank Farmers Trust Co. Graves, Court Appeals New York, 
Rep. (2d) 612 


The net income investment trust subject the franchise 
tax imposed corporations 209 the New York Tax Law. 

The investment trust here involved was organized the Farmers 
Loan and Trust Company Investment Fund, Number The Farm- 
ers Loan and Trust Company, predecessor the City Bank Farmers 
Trust Company, was named trustee and the trust agreement 
provided for the issuance assignable certificates the face value 
$100 each. also provided that all the should 
and managed and invested the trustee single fund. 
The agreement named auditor who acted the representative 
the certificate holders. The question presented was whether the 
net income the business was subject franchise tax under 
the New York Tax Law, which imposes such tax corporations 
and defines corporation including ‘‘any business conducted 
trustee trustees wherein interest ownership evidenced 
other instrument writing.’’ was held that 
trust was taxable. 


Appeal from Supreme Court, Appellate Division, Third Depart- 
ment. 

Application the City Bank Farmers Trust Company, trustee 
the trusts established under agreement and declaration trust 
dated March 26, 1928, known the Farmers’ Loan Trust Company 
Investment Fund (Number 1), for order certificate against Mark 
Graves, John Merrill, and John Hennessey, and constituting 
the State Tax Commission the State New York. From final 
order the Supreme Court, Appellate Division (244 App. Div. 872, 
280 274), which unanimously affirmed final determination 
the State Tax Commission, affirming taxes assessed 
tioner under article 9-a the Tax Law, Consolidated Laws, 60, 208 
seq., the petitioner appeals. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1429. 
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Order affirmed. 
Rollin Browne, Alexander Capron, and Carter Louthan, all 
New York City, for appellant. 

John Bennett, Atty. Gen. (Wendell Brown, Albany, 
counsel), for respondents. 


HUBBS, Farmers’ Loan Trust Company, appellant’s 
predecessor, entered into trust agreement with ‘‘all present and future 
holders certificates issued and issued’’ thereunder, which 
established investment fund known ‘‘The Farmers’ Loan and 
Trust Company Investment Fund (Number 1),’’ consist ‘‘all 
sums which have been and which may hereafter received the trus- 
tee hereunder, which shall held and managed the trustee upon 
the terms and conditions’’ set forth the agreement. The trustee 
reserved the right receive the fund ‘‘in such amount 
amounts and from such person persons the trustee its dis- 
might deem desirable, and each subscriber specifically agreed 
and recognized ‘‘that such subscription shall commingled, held, man- 
aged and invested with all other subscriptions single fund.’’ The 
legal title the fund was vested the trustee, and the registered 
owners certificates were ‘‘deemed the owners equitable 
beneficial interest the investment The fund was divided into 
shares $100, each subscriber receiving certificate. Management 
the fund was exclusively within the hands the trustee. The agree- 
ment named auditor. The auditor was the representative the cer- 
tificate holders, and provision was made for the naming them 
subsequent appointees. 

The certificates were not transferable, except assignment. 
assignee could only require redemption certificates held. the case 
death certificate holder, his certificate could only redeemed 
assigned for redemption his personal representatives. The cer- 
tificate holders were made liable for taxes required paid income 
derived from the investment fund, other than income taxes. For taxes 
paid ‘‘the trustee shall entitled reimbursement out the invest- 
ment 

While the agreement contained many details, the foregoing fairly 
states the plan operation the fund. Its purpose was ‘‘to obtain 
the greater security the investment their funds which will result 
the funds such clients requiring investment are consolidated 
and invested single fund, thus giving each investor greater 
diversity than would practicable such funds were invested sepa- 

During the years 1928 1932, the trustee handled securities which 
ranged value from $4,126,996.97 1928 $2,980,499.29 1931. 
realized profits $125,921.96 during 1928 and $437,593.20 during 
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1929. suffered losses during the year 1930 $176,707.58 and dur- 
ing 1931 $567,242.08. The state tax commission assessed certain 
taxes against appellant. 

The questions presented are, first, whether the instant trust 
entity which the Legislature intended tax under aricle 9-A the 
Tax Law (Consol. Laws, 60) 208 seq., and, second, so, whether 
the statute violates the due process equal protection clauses the 
State and Federal Constitutions. 

Sections 208 and 209 the Tax Law provide: 


208. Definitions. used this article: 

The term ‘corporation’ includes joint-stock company asso- 
ciation and any business conducted trustee trustees wherein 
interest ownership evidenced certificate other written in- 
strument. 

209. Franchise tax corporations based net income. For 
the privilege exercising its franchise this state corporate 
organized capacity every domestic corporation, and for the privilege 
doing business this state, every foreign corporation, except cor- 
porations specified the next section, shall annually pay advance 
annual franchise tax, computed the tax commission 
upon the basis its entire net 


The appellant contends that the trust possesses none the essen- 
tial characteristics quasi corporation and does not operate 
organized capacity. That was fact conducting business reason- 
ably clear. With profits and losses from the sale securities the 
amounts stated above and the numerous transactions from which 
those profits and losses resulted, was doing more than merely invest- 
ing and reinvesting the trust fund and collecting and distributing the 
income, ordinary trust. The purpose the trust was pro- 
cure greater income and security investment the commingling 
the funds and their administration unit. The broad powers 
given the trustee indicate that was not the purpose the investors 
limit the management the fund the receipt and distribution 
income, with only incidental power change investments and re- 
invest funds resulting from sales securities. The purpose the 
investors that the trustee shall engage the business buying and 
selling securities clear, not only from the trust agreement, but from 
the manner which the fund was handled. instead investing 
their funds such trust the investors had incorporated and conducted 
similar transactions, the corporation would clearly have been engaged 

The question is, therefore, whether the business conducted 
contends that because the certificate holders delegated the trustee 
the entire management without reserving the right substitution 
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such trustee control its action, and because the certificates were 
transferable only limited way, the relation between the subscribers 
falls short constituting association. 

The statute says nothing about transferability certificates. The 
wording ‘‘interest ownership evidenced certificate other 
written 

also clear from consideration the terms the trust agree- 
ment that there was ‘‘association’’ the certificate holders. They 
were entitled meet and select auditor who was represent 
them the examination and auditing the accounts the trustee. 
Their relations each other differed from the ordinary relation 
stockholders corporation and its directors, but cannot said 
that the certificate holders were not operating degree or- 
ganized capacity. quite clear that the certificate holders, through 
trustee, were conducting business organized capacity. 

That such conclusion correct substantiated principal 
recent decisions this state and the federal courts dealing with 
taxes various kinds imposed upon trusts having somewhat similar 
features. 

People rel. Guaranty Trust Co. New York Lynch, 265 
593, 193 335, considered franchise tax assessed under 
article 9-A the Tax Law against ‘‘United States Shares Corporation, 
Assignatory Corporation, Series investment trust, created 
agreement which provided that the grantor would transfer cer- 
tain designated units stock the trustee and that the trustee would 
hold the stocks upon the trust set forth the agreement and upon 
receipt each unit would deliver the grantor 1,000 trust shares 
certificates beneficial interest. The trustee was hold the secu- 
rities constituting the trust res, collect the dividends paid thereon, 
and make semiannual distribution thereof the certificate holders. 
The stock held the trustee could sold under certain designated 
conditions and sold the proceeds were reinvested other stock 
held the trustee and the proper unit. The questions 
presented were whether the trust involved was fact doing business 
this state and, therefore, subject the franchise tax. affirmed 
the final determination the tax commission assessing franchise taxes. 
The trustee was fact corporation, but the tax was not assessed 
upon corporation but upon the income the trust. 

The appellant says that there the trust possessed two important 
distinguishing characteristics the corporate form organization 
which are absent the case bar; that there the certificates bene- 
ficial interest were transferable, giving the organization freely 
shifting personnel and continuity existence separate entity. 
that case, the instant case, the tax was not upon corporation 
but upon investment fund which the corporation had interest 
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and which handled caused handled quasi corporate 
form. The difference, difference importance exists, only 
matter degree. 

that case the certificates were assignable transferable 
limited extent, that is, other trusts represented the fund, and 
there was different period existence the trust, resulting from 
the assignability certificates, not present the case bar. Since, 
however, the certificates were transferable other trusts only, the 
life the fund could perpetual only new trusts continued 
added, which the situation here. The statute does not require that 
the certificates transferable constitute doing business, and there 
requirement that the existence the organization shall per- 
petual. The life the organization the case bar was dependent 
upon the will the trustee. Despite the power existing the trustee 
terminate the trust, the fact remains that while continued con- 
duct the business the trust, the organization and association the 
holders continued, and during such period the fund con- 
tinued possess, limited degree, some the features corporate 
organizations. Its members were not partnership. The fund and 
the trustee alone were responsible creditors. That the franchise tax 
does not apply ordinary trust but intended reach business 
the nature that conducted under the trust the case bar has 
been decided the Guaranty Trust Company case, and there noth- 
ing the facts that case which affords ground for the contention 
that the tax not applicable the here involved. 

Brooklyn Trust Co. Commissioner Internal Revenue, 
F.(2d) 865, 868, certiorari denied Ct. 680, April 13, 1936, the 
Cireuit Court Appeals had under consideration the applicability 
the federal income tax (Revenue Act 1928, Stat. 791) ‘‘Com- 
posite Fund, Series A,’’ established the Brooklyn Trust Company 
for the purpose handling composite fund made trust funds 
individual investors. The fund was divided into units face value 
$100. The certificates were assignable other trusts the bank 
and were redeemable the option the bank holder. The 
bank had interest the composite fund and received 
tion for managing it, although did receive commissions for acting 
trustee under each personal trust. made large number pur- 
chases and sales each year. The statute provided that the tax should 
applicable association, and Judge Manton, speaking for ma- 
jority the court, held the trust association within the mean- 
ing the act. said: ‘‘To keep such fund invested securities 
the best advantage was engage business the fullest sense. 
The fact that there but one trustee does not preclude the finding 
that association exists between the investors and their trustees 
among the investors alone. Moreover, the fund sepa- 
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rable from the individual trust estates from which the money invested 
the fund 

While that case the tax involved was the federal income tax, the 
decision authority the effect that the trust here involved was do. 
ing business organized capacity. That the decision harmony 
with the attitude the United States Supreme Court evidenced 
series cases involving the federal income tax law, recently de. 
cided with opinions the Chief Justice. 

have reached the conclusion that the trust business enter- 
prise the kind contemplated the act and has been properly taxed 
such. should noted that our statute much broader than the 
statutes under consideration the federal 

The facts this case not distinguish from the trust under 
consideration People rel. Guaranty Trust Co. New York 
Lynch, supra. The situation the two cases practically identical. 
The differences are degree rather than character, and the purpose 
the trust each case was the same, procure management in- 

dividual trust funds having them commingled and handled 
single fund for the purpose producing greater profit and income. 
The order the Appellate Division should affirmed, with costs. 
Order affirmed. 


GAINING CONTROL CORPORATION 


Johnson’s Estate, Supreme Court Washington, Pac. 
Rep. (2d) 271 


his will, the owner 498 shares total 500 shares 
corporation left 249 shares his widow and 249 shares four 
daughters former marriage. The widow, who was executrix 
the will, purchased the outstanding two shares, thus giving herself 
the corporation. was held that this did not any way 
constitute breach trust. 


Action Daisy Heppenstall and others, legatees Johnson, 
deceased, against Emily Johnson individually and executrix the 
last will and testament Eric Johnson, deceased. From judgment 
favor the respondent, the plaintiffs appeal. 

Affirmed. 

Chadwick, Chadwick Mills, Seattle, for appellants. 

Rummens Griffin, Seattle, for respondent. 


MAIN, J.—July 31, 1933, Johnson died testate. his will. 
his widow, Emily Johnson, was named executrix, and was provided 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §461. 
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that she should administer the estate without the intervention the 
court, except far the law required. the will, addition 
other property, 498 shares the capital stock the Johnson Manu- 
facturing Company were disposed of. Under the will, 249 shares this 
stock would the widow, and the other 249 shares the four 
daughters the deceased former marriage. Mrs. Johnson qualified 
executrix, and proceeded with the the estate. 

The total number shares the stock the Johnson 
Manufacturing Company was these being owned one 
Nelson. With her individuel Mrs. purchased these 
shares, which were not part the estate, but were owued, already 
stated, third party. After she shares, the 
daughters filed petition the probate proceeding, which she was 
made party individually and executrix the estate, seeking 
have the shares brought into the estate and made part 
thereof. Prior the filing the petition, the daughters 
had tendered Mrs. Johnson the amount which she had paid for the 
stock, together with interest thereon. this petition, Mrs. Johnson 
appeared, specially moved quash, and also demurred. The motion 
quash was denied. The demurrer was sustained, whereupon the daugh- 
ters having elected stand upon the petition, judgment was entered 
dismissing the petition, from which they appeal. 

The general question the case whether the petition stated facts 
sufficient entitle the petitioners any relief. This, turn, depends 
upon whether the executrix, purchasing the shares stock, had 
any way breached her trust. The law that trustee under 
duty the beneficiary administer the trust solely the interest 
such beneficiary, and, doing this, undivided loyalty the trust 
required. The trustee not permitted make profit out the 
Restatement the Law Trusts, 431; Montgomery’s Estate, 
140 Wash. 51, 248 64; Magruder Drury, 235 106, Ct. 
deceased person acts trust capacity, and must conform the 
rules governing trustee. Stewart Baldwin, Wash. 63, 149 662; 
Cornett’s Estate, 102 Wash. 254, 173 44. 

would not helpful review the many cases cited the briefs 
some which the courts have held that the trustee had failed 
undividedly loyal the trust, and others the holding was the 
contrary. Each case this character necessarily depends largely upon 
its own facts. The case cited, which most closely analogous the 
case now under consideration, that O’Neile Ternes, Wash. 
528, 692, 696, where was held that executor did not sustain 
such trust, relative legatee under will, render 
fraululent per him from the legatee 
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property acquired under the will, and only actual 
fraud could such sale set aside. was there said: All that ap- 
pellant had right require the hands the executors, either 
them, far these shares stock are concerned, was the delivery 
the stock her her assigns the time the estate was settled. This 
stock was specific legacy appellant the terms the will. She 
had the right she pleased, and Mr. Ternes had 
the right purchase for his wife, even for himself. Schouler 

Under the holding that case, Johnson, the executrix, had 
have been breach necessarily follows that, would 
not breach trust purchase stock from beneficiary whom 
had been bequeathed, was not breach purchase stock from 
third person with the individual funds the executrix. 
chasing the stock, Mrs. Johnson was not using trust funds, but was 
procuring the stock, which was not trust property, the payment 
her individual funds. The fact that, upon the distribution the 
estate, the stock which would Mrs. Johnson, together with the 
shares which she purchased from Nelson, would give her majority 
the stock, not controlling importance. determining the ques- 
tion, only the facts stated the petition which are well pleaded are 
considered, and the conclusions the pleader are disregarded. 
Considering only the facts and disregarding the conclusions, the execu- 
trix was not guilty breach her trust. 

The judgment will affirmed. 


LIABILITY ADMINISTRATOR’S BOND 


Commonwealth Gudaitis, Supreme Court Pennsylvania, 186 Atl. 
Rep. 


One who signs administrator’s bond, without having read 
him, cannot avoid liability the bond showing that was 
unable read and that thought was signing some paper con- 
nected with stock transaction. 


Proceeding bond the Commonwealth Pennsylvania, the 
use the Liberty National Bank Pittston, Pennsylvania, guardian 
George Shookster and William Shookster, minors, against Victor 
Gudaitis, Mike Moskurak, and Clara Swantkowski, administratrix 
the estate George Swantkowski, deceased. Verdict was for the de- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §191. 
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fendants, and, from order granting judgment for $6,264.30 with 
interest notwithstanding the verdict, the defendant Mike Moskurak 
appeals. 

Affirmed. 

Gunster, Mackie Murphy and John Murphy, all Scranton, 
for appellant. 

Sydelle Hyman, Pittston, for appellee. 


SCHAFFER, J.—It somewhat difficult see the application 
what legal principle appellant Moskurak can hope escape liability 
the bond which admits signed surety for Gudaitis, adminis- 
trator the estate Anna Shookster. Gudaitis has failed pay over 
some the money received. The bond was given the common- 
wealth the form prescribed. Its execution admitted. All that 
set appellant’s behalf, and that very indefinite way, that 
thought was signing paper relating some stock was pur- 
chasing from Gudaitis. was observed the court below: ‘‘It 
[the evidence] indicated total absence misrepresentation. Con- 
Gudaitis made statement the character the docu- 
Appellant did not read the bond. answer the question 
whether could read write, testified that could 
not read, but could sign his name. admits that did 
not ask that the bond read him. long ago when 
Sheppard’s Touchstone was written (1648), the law was follows 
(page 56): party that seal the deed can read himself and 
doth not, being illiterate blind, doth not require hear the deed 
read the eontents thereof declared, these cases albeit the deed 
contrary his mind, yet good and language 
not quite quaint, repeated this principle Greenfield’s Estate, 
Pa. 489, 496, adding that one who signs document ‘‘is guilty 
supine negligence, which not the subject protection, 
either equity have never deviated from this ruling, 
one our latest cases being O’Reilly Reading Trust Co., 262 Pa. 
337, 105 542. 

his argument appellant intends urge that the court admitted 
the bond without common-law proof its execution, sufficient 
answer that appellant admits that signed it. But being official 
bond given the commonwealth, taken the register wills under 
approved the register and file his office, and recorded under the 
requirements the Act April 13, 1868, 882, special Luzerne 
County, required proof execution. ‘‘The official bond 
guardian made, executed and delivered the Orphans’ Court, and 
its approval the judges adjudication upon it. not executed 
the presence of, nor delivered to, the parties interested. The court 
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the instrument the law require, receive, approve and take charge 
the bond, trust for the parties interest who are non sui juris 
(minors), and must presumed, the first instance, that the court 
fully performed the duty imposed law, the examination the 
essential features the bond. The genuineness the signatures, the 
sufficiency the sureties, the erasures and interlineations, with other 
matters material its validity, were proper for the judgment the 
court, and are presumed have been satisfactorily established and 
Xander Com., 102 Pa. 434, 438. See, also, Boyd Com., 
Pa. 355; Burns Lyon, Watts, 363. 

also contended that the signatures the subscribing witnesses 
the bond were added after was signed appellant and without 
his knowledge, and that this was material alteration the instru- 
ment. That the signatures were signed far from clear, but even 
they were, this did not affect the validity the document. ‘‘Subscrib- 
ing witnesses deed, however, are not necessary, and, delivery 
made and proved, the instrument valid, matters not when they 
signed.’’ Barnard Kell, 271 Pa. 80, 87, 113 836, 838; Loftus 
Miners National Bank, 308 Pa. 362, 162 227. 

find merit this appeal. 

The judgment affirmed. 


LOAN NOT USURIOUS 


Osborne, Plaintiff, National Realty Management Co., Supreme Court 
Georgia, 187 Rep. 56. 


loan $4,000 paid back 120 monthly installments 
aggregating, principal and interest combined, $6,068.20 not 
usurious under the statutes Georgia. Voluntary payments 
the borrower excess those required the terms the agree- 
ment cannot considered making the contract usurious. 

The Georgia statute, Code 1933, 57-116, authorizes the making 
loan per cent. interest, adding the entire amount interest 
the principal and agreeing that the aggregate amount shall 
paid back monthly installments. 


Action Mrs. Mattie Osborne against the National Realty 
Management Company and others. review judgment sustaining 
general demurrer the petition and dismissing the action, the plaintiff 
brings error. 

Affirmed. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1470. 
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Thos. Slappey, Atlanta, for plaintiff error. 
John Stewart, Atlanta, for defendants error. 
Syllabus Opinion the Court. 


ATKINSON, J.—Mrs. Mattie Osborne instituted action 
against the Franklin Mortgage Company and others, seeking enjoin 
executed plaintiff defendant security for promissory note, 
and cancel all obligations pay interest provided the note. 
The petition alleged that the principal amount was $4,000, and that 
payments principal and interest were made 120 monthly 
installments aggregating $6,068.20, during period years, the 
amount separate installments being set forth; that when the sixty- 
fourth payment was made, about September, 1933, the defendants 
charged petitioner $1,926.12 interest, whereas the lawful amount could 
not have been more than $1,249.37, and that the difference between 
those amounts rendered the contract usurious and caused forfeiture 
all interest. amendment was alleged ‘‘that plaintiff admits 
that she indebted the defendants the sum $1,440.00 
balance said mortgage, the said sum being the principal balance 
due, after allowing the interest paid part the principal, 
reason the illegal charges interest beyond the rate interest 
allowed law such loans and which should forfeited de- 
fendants, and plaintiff offers pay defendants the said sum 
$1,440.00 balance said debt The court sustained 
general demurrer the petition amended, and dismissed the action. 
The plaintiff excepted. 

Since the passage the act approved August 18, 1916 (Ga. Laws 
1916, 48, Code 1933, 57-112), the exaction usury loan 
money causes forfeiture all interest the loan. ‘‘The legal 
rate interest shall seven per centum per annum, where the rate 
per centum not named the contract, and any higher rate must 
specified writing, but event shall any person, company, 
corporation reserve, charge, take for any loan advance 
money, forbearance enforce the collection any sum money, 
any rate interest greater than eight per centum per annum, either 
directly indirectly way commission for advances, discount, 
exchange, any contract contrivance device 
Code 1933, 57-101. declared the act approved August 16, 
1912 (Ga. Laws 1912, 144, Code 1938, 57-116): ‘‘Any person, 
natural artificial, this State, lending money paid back 
monthly installments, may charge interest thereon six per cent. 
per annum less for the entire period the loan, aggregating the 
principal and interest for the entire period the loan, and dividing 
the same into monthly installments, and may take security therefor 
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mortgage with waiver exemption title both, upon and 
real estate personal property both, and the same shall valid 
for the amount the principal and interest charged, and such con- 
tracts shall not held The loan contract involved 
this case was pursuance the law last quoted, and the plan adopted 
for maturities and payment principal and interest did not render 
the contract usurious, and cause forfeiture interest. See Green 
Equitable Mortgage Co., 107 Ga. 536, 869. 

The contract being for the period years and authorized 
under the statute 1912, supra, voluntary monthly payments the 
borrower exceeding those specified the contract, that par- 
ticular date prior expiration the time for which the contract 
should run the amounts payments actually made would exceed 
the lawful interest payable that time, would not render the transac- 
tion usurious and cause forfeiture the interest. the 
cumstances the borrower defaults, and the holder the deed advertises 
the property for sale pursuance power expressed the deed 
and makes claim for amount that would exceed the lawful interest, 
such claim for excess amount would not render the contract usurious 
cause forfeiture lawful interest under the contract. Under 
the allegations the petition, the court did not err sustaining 
general demurrer and dismissing the action. 

Judgment affirmed. 


PROVISION NOTE FOR ATTORNEY’S FEES 
VALID 


Richardson Breeding, Supreme Court Appeals Virginia, 187 
Rep. 454 


provision promissory note for attorney’s fee case 
the note collected attorney valid and ‘enforceable 
Virginia. the court regards the amount allowed for attorney’s 
fees being too high, may reduce the sum reasonable amount. 

this case the note was for the sum $30,000. attorneys 
representing the holder collected $18,605.32 and they claimed 
entitled attorney’s fees the amount $1,860.53. The ques- 
tion was submitted the jury and the jury found that $800 would 
reasonable allowance. This finding the part the jury 
was confirmed upon appeal. 

most the states, which this question the validity 
and enforceability provision for attorney’s fees has arisen, 
has been held that the provision valid. Among the states which 
have held such provision invalid are the following: Arkansas, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
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Michigan, Nebraska, North Carolina, Ohio, South Dakota 
and West Virginia. 

Prior the adoption the Uniform Negotiable Instruments 
Act, there was conflict among the decisions whether pro- 
vision for attorney’s fees note would render the note non- 
negotiable. Under section that Act, note containing such 
provision now negotiable every state. The clause is, stated, 
invalid some states but this does not affect the negotiability 
the instrument. 


Suit Richardson against Amos Breeding, receiver the 
Bank Grundy, Incorporated. From decree, plaintiff appeals. 

Affirmed. 

Rose Rush and Geo. Sutherland, all Clintwood, 
for appellant. 

Combs, Grundy, for appellee. 


GREGORY, J.—The present controversy involves provision for 
per cent. collection, attorney’s fee, embodied collateral 
note and outgrowth of, and incidental litigation involving ap- 
proximately $30,000, which was due the Bank Grundy, Ine. 
(now receivership), Richardson. The trial court decid- 
ing the main litigation favor Richardson (from which there was 
appeal sought) handed down opinion, the concluding portion 
being follows: 


not entitled collect any attorney fee all, while contended for 
Richardson that entitled collect the sum $3,000.00, at- 
torney fee. thought Richardson entitled collect reasonable 
attorney fee, under the facts this case, and that such fee secured 
the contract creating the equitable lien upon the assets the bank. 
University Richmond Stone, 148 Va. 686, 138 257. 
further considered, that, upon the facts, far they appear from 
the record its present state, the allowance attorney’s fee 
$3,000.00 would unreasonable and unconscionable. The holder 
note which provides for and fixes attorney fee entitled re- 
cover such reasonable attorney fee may incurred him, not 
exceeding the amount specified the contract note. Conway 
American National Bank, 146 Va. 357, 364, 131 803. what 
would reasonable attorney fee this case, does not clearly appear 
from the evidence. Either party the litigation may, they 
advised, amend their pleadings upon this issue, and take such evidence 
upon they may desire, after which the court will undertake 
the attorney fee which the holder the note 


Conforming the suggestion the court, the pleadings were 
amended raise the issue and upon the application Richardson, 
issue out chancery was awarded have jury determine what 
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would reasonable attorney’s fee allowed. The jury, after 
hearing the evidence, and after instructions from the court, found 
that $800 would reasonable fee, and the court approved and con- 
firmed this finding its decree, which this was also recited: 
the court, independently the verdict the jury, aforesaid, 
the opinion, and doth adjudge, order and decree that the aforesaid sum 
eight hundred dollars fair, reasonable and ample fee for the 
attorneys representing Richardson the matter the petition 

The attorneys representing the appellant collected the $30,000 
collateral note the sum $18,065.32 and upon that amount they 
now claim per cent. $1,860.53, attorney’s fee which $1,060.53 
excess the amount the court allowed. 

Virginia, provision the body note pay attorney’s 
fee event the note collected attorney has been held 
valid and binding obligation. has been construed mean that 
the holder such note entitled recover the debtor ad- 
dition the amount the note such reasonable attorney’s fee 
may incurred him, not exceeding the amount specified the note. 
The court, however, has the power reduce the amount the fee 
provided for the note ‘‘be unreasonable amount uncon- 
Colley Summers Parrott Hardware Co., 119 Va. 439, 
906, 1917D, 375; Cox Hagan, 125 Va. 656, 
100 666; Triplett Second Nat. Bank, 121 Va. 189, 
897; Conway American Nat. Bank, 146 Va. 357, 131 803; 
Atkinson Neblett, 144 Va. 220, 326; University Rich- 
mond Stone, 148 Va. 686, 257; Sutherland Receiver 
for Dickenson County Bank, 163 Va. 949, 178 12; Dermott 
Carter, 151 Va. 81, 144 602; Citizens Nat. Bank Orange 
Waugh (C. A.) (2d) 325, 100 939. 

Dermott Carter, supra, said that the fixing attorney’s 
fee cases similar the one here considered was within the sound 
discretion the court. Parksley Nat. Bank Accomack Banking 
Co. 166 Va. 186 38, decided Wytheville, June 11, 1936, 
said that the prima facie presumption the reasonableness the 
per cent. attorney’s fee expressed the note had not been over- 
borne. the case bar perfectly obvious that the trial court 
has not abused its discretion this matter. likewise obvious 
that the trial court was the view that the prima facie presumption 
favor the reasonableness the expressed fee had been overborne. 
agree with its conclusion. 

The verdict the jury confirmed the trial court and the judg- 
ment the trial court independent the verdict fixed the sum 
$800 reasonable attorney’s fee. This finding both the jury 
and the court supported the evidence. 
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contended that there pleading raise any issue regarding 
the attorney’s fee. The appellant asserts that inasmuch the answer 
the receiver was not filed his petition within forty days, the time 
prescribed the decree, that could not filed all because the 
receiver had not shown any cause why the answer had not been filed 
within the time allowed. The court heard the excuse offered the 
receiver for his failure file the answer within the time allowed and 
its discretion the court permitted filed. permitting the 
answer filed, quite obvious that good cause was shown the court 
for the delay and that exercised sound and reasonable discretion 
this regard. When considered that the main litigation the ques- 
tion the attorney’s fee was not specifically raised the appellant nor 
considered the court until the decree May 1934, and when 
consider the further fact that the appellant asked for issue out 
have jury ascertain what would reasonable attorney’s 
fee allowed and his joining the trial that issue before the 
jury, not think can now seriously contend that issue upon 
the question has been made. 

There were numerous objections the admissibility evidence 
and exceptions the rejection evidence offered. Objections were 
made instructions given and exception taken the refusal grant 
those offered. These have been carefully considered, and while there 
may have been errors committed one more the rulings the 
court, are quite certain that the assignments error point out 
substantial reason for the reversal the decree. The appellant 
has had the benefit jury fix the fee. addition, has had 
the independent judgment the trial court the question. The judge 
the trial court has followed the litigation from its inception. 
has had wide judicial experience and quite familiar with what the 
services the were worth this case. But aside from 
this have considered the record, and upon the whole 
think the fee allowed was reasonable. 

Where issue out chancery has been awarded and there 
conflict the testimony, the case bar, and the cause has been 
remanded solely with the view obtain the opinion the jury upon 
some important fact which necessary ascertained before 
proper decree can rendered, and where the verdict has the approval 
the trial court, the appellate court will generally uphold the verdict 
and sustain the decree unless can seen from the record that the 
jury was improperly influenced arriving its verdict. Where the 
appellate court has before the entire record including all the 
evidence. competent decide whether the ends justice require 
another trial. The rule well settled that this court will consider 
the entire record and ascertain whether further investigation neces- 
sary attain the ends justice. Although the jury may have been 


898 THE BANKING LAW JOURNAL 


misdirected, evidence may have been improperly admitted ex. 
cluded, the decree will not reversed and new trial granted upon 
the issue the verdict appears right upon consideration 
all evidence, including that which was rejected. Snouffer’s Adm’r 
Hansbrough, Va. 166; Barnum Barnum’s Ex’x, Va. 365, 
372; Fishburne Ferguson’s Heirs, Va. 87, 575; Reed 
Axtell, Va. 231, 587; Meek Spracher, Va. 162, 
397. 

The decree affirmed. Affirmed. 


AUTHORITY TRUSTEE INVEST- 
MENTS 


Sheldon’s Will, New York Surrogate’s Court, Westchester County, 
289 Supp. 887 


clause will giving trustee, appointed the will, author- 
ity retain investments left the decedent, gives the trustee dis- 
cretionary power decide what time the investment shall sold. 

was also held this case that mortgage participations are 
legal investments for trust funds. 


Proceedings the matters the judicial settlements the ac- 
counts the City Bank Farmers Trust Company, trustee the 
trusts for the benefits Cora Sheldon Requa and Annie Esleeck 
Anderson created the will Cora Elizabeth Sheldon, deceased, 
wherein the life tenants and the remaindermen and the special guardian 


for the infant remaindermen each trust filed separate objections 
each the accounts. 


Objections overruled and dismissed. 

Evarts, Choate, Curtin Leon, New York City (Arthur 
Brennan and Chester Slocum, both White Plains, counsel), for 
trustee. 

Abraham Lillienthal, New York City, for objectants. 

Jerome Peck, New York City, special guardian. 


SLATER, City Bank Farmers Trust Company account- 
ing trustee two trusts created under paragraph fourth the will 
this decedant. 

The decedant died January 12, 1917, and her will was admitted 
probate March 1917. paragraph fourth the will the decedent 
created trust the sum $25,000 favor her granddaughter, 
Cora Sheldon Requa, with the remainder her lawful issue, and trust 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§473, 478. 
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one-half the estate, less the aforesaid sum $25,000, for the benefit 
the decedent’s daughter, Annie Esleeck Anderson, with the remainder 
over her children. There are certain secondary remainder provisions 
for each trust which are not great importance here. 

Both the cestuis que trustents (beneficiaries) are still alive. 
Separate accounts have been filed for each the said trusts. The life 
tenants and the remaindermen and the special guardian for the infant 
remaindermen each trust have filed separate objections each the 

The objections each case relate the sale the trustee 
about July 31, 1930, and August 1930, respectively, certain securi- 
ties consisting principally bonds various utilities and the purchase 
the trustee about August 1930, and August 1930, for each 
trust, participations bond and mortgage Felix Isman 
property located Nassau street and 135-139 Fulton street, New 
York City, and the purchase about January and 25, 1932, 
participations for each trust bond and mortgage Anahma Realty 
Corporation property located 730-734 Fifth avenue and and 
West 57th street, New York City. the claim the objectants that 
the trustee was negligent and improvident, (1) because the sale 
the securities which came into its hands trustee and the reinvestment 
the proceeds mortgage participations: (2) because its failure 
obtain separate appraisals each purchase mortgage participation 
and (3) because the lack diversification investments upon the 
claim that the participations purchased were too large comparison 
with the size the trust. 

Under paragraph sixth the will the trustee was given discretion 
‘‘retain investments the trust estate for long such Trustees 
Trustee may think fit any stocks, bonds other securities other 
personal property assets belonging the time death 
which may received from the Executors this will part 
the trust estate, although the same may not such character 
permitted for ‘‘investments trustees the general rules law.’’ 

hold that, under the authority thus given, the trustee had dis- 
power the time when the securities received should 
sold. fact, without such direction, the trustee had the right 
sell the securities and reinvest legal securities. matter fact, 
profit was derived upon the sale all the securities excepting two 
and the two disposed loss were sold for only few dollars under 
par value. 

the first objection, conceded that the trustee had authority 
invest mortgage participations. They were legal investments. 
Section 188, subd. Banking Law; section 111, Decedent Estate Law; 
section 21, Personal Property Law; Matter Flint’s Will, 240 App. 
Div. 217, 269 470, affirmed 266 607, 195 221. 
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The burden proof, far the legality the investment 
cerned, dependent upon the facts the title, value the mortgage 
property, percentage mortgage such value, general nature the 
mortgage property, etc., and upon the objectant. Matter Turner’s 
Estate, 156 68, 281 452, and cases cited. The objectants 
have failed meet this burden. proof has been offered support 
the contention that the investments complained failed meet the 
statute and other necessary requirements. 

Another point raised the objectants the failure the trustee 
obtain separate appraisals each time purchased mortgage par- 
ticipation. The trustee was not required have new appraisals made 
each time purchased mortgage participation certificate. Matter 
Young’s Estate, 159 Misc. 611, 288 569, decided May 15, 1936. 

The objectors make further claim that there was diversification 
investments. There law this state requiring diversification 
investments. Matter Young’s Estate, supra; Matter Adriance’s 
Estate, 145 345, 352, 260 173; Matter Balfe’s Estate, 
132 739, 755, 274 284, affirmed 245 App. Div. 22, 280 
128. The size the mortgage not legal ground for ob- 
jection providing was legal the time its making the invest- 
ment. Matter Young’s Estate, supra; Matter Frazer’s Estate, 
150 Mise. 43, 268 477. 


The objections are overruled and dismissed. Sumbit decree notice 
accordingly. 


DEBT PAID THOUGH DRAFT DISHONORED 


Central High School District, Appellee, Union Free School District, 
Appellant, Court Appeals New York, Rep. (2d) 617 


The school district gave the school district check pay- 

ment debt. The check was deposited the district’s bank 
and presented the drawee. The latter issued its draft pay- 
ment but the draft was never collected, due the subsequent failure 
the issuing bank. was held, nevertheless, that this constituted 
payment the debt for which the original check was given. 

New York there statute, Sec. 350-1 the Negotiable 
Instruments law (Sec. the Bank Collection Code), giving the 
holder check which has failed circumstances 
similar those here involved preference the assets the 
closed drawee bank. The court reasoned that would incon- 
sistent give the holder the check, that the creditor, pre- 
ference the assets the closed drawee bank unless the check con- 
stituted payment the debt for which was given. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1174. 
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Proceedings the matter Central High School District No. 
Town Hempstead and others, against the Union Free School 
District No. the town Hempstead and others, wherein peti- 
tioners sought order mandamus. From order the Appellate 
Division (285 1080) affirming adverse order the Special 
Term, the Union Free School District No. the town Hempstead 
and others appeal. 

Orders the Appellate Division and the Special Term reversed, 
and application for order mandamus denied. 
Raymond Reisler, Brooklyn, for appellants. 
William Sullivan, for respondents. 


CRANE, C.J.—Appellant, Union Free School District, owed 
respondent, Central High School District, the sum $15,000, and 
March 1933, delivered respondent check dated March for 
that amount, drawn the Bank Valley Stream, which state 
banking institution, and which appellant, Union Free School Dis- 
trict, then had balance $39,000. Respondent deposited for col- 
lection the Valley Stream National Bank Trust Company, and 
the same day, March that bank presented for payment the 
drawee, Bank Valley Stream, which stamped paid, debited the 
amount the check against appellant’s account and delivered the 
Valley Stream National Bank Trust Company draft drawn upon 
the Chase National Bank payable the order the collecting bank 
which the Valley Stream National Bank Trust Company forwarded 
the Federal Reserve Bank New York for collection. The collect- 
ing bank respondent’s account with the amount the check. 
The draft was never paid. The following day, March all banks 
the state were closed proclamations the Governor and the Presi- 
dent. The draft the Chase Bank was returned and the drawee 
bank its entry payment the check. Later, the superin- 
tendent banks took over the Bank Valley Stream, the drawee 
bank, for liquidation. 

The issue law whether the acceptance the draft the col- 
lecting bank discharged the drawer the check, and the courts below, 
relying upon Thomas Board Supervisors Westchester County, 

not consider Thomas Board Supervisors Westchester 
County, supra, lay down any rigid rule that collecting bank may 
accept draft instead cash payment. The duty the collecting 
bank has always been accept cash, and not understand that 
this state have taken definite and final stand that collecting 
banks may accept upon the presentation checks drafts other checks 
drafts payment. The Thomas Case involved many facts which 
distinguished from People rel. Port Chester Sav. Bank Crom- 
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well, 102 477, 413, and Judge Finch, writing his 
opinion, states these facts, including statement that there was 
agreement that draft should considered payment. This however, 
take does not establish the rule that there must always agree- 
ment accept draft payment before will considered such. 
One the leading facts the Thomas Case was that the draft was 
worthless when was received, and Judge Finch discusses this fact 
length mistake fact regarding the worth the 
draft. reason exists why our court should not harmony with 
the almost universal rule expressed Federal Reserve Bank 
Richmond Malloy, 264 160, Ct. 296, Ed. 617, 
1261. 

That this the law our state quite clear mind, rea- 
son article 19A the Negotiable Instruments Law (Consol. Laws, 
38), 350-1, subd. ‘‘Except cases where item items 
treated dishonored nonpayment provided section three 
hundred and fifty-j, when drawee payor bank has presented 
for payment item items drawn upon payable such 
bank and the time has deposit the credit the maker 
drawer amount equal such item items and such drawee 
payor shall fail close for business above, after having charged 
such item items the account the maker drawer thereof 
otherwise, discharged his liability thereon but without such item 
items having been paid settled for the drawee payor either 
books any other bank, which has been requested accepted 
constitute such drawee payor other bank debtor therefor, the 
assets such drawee payor shall impressed with trust 
favor the owner owners such item items for the amount 
thereof, for the balance payable upon number items which have 
been exchanged, and such owner owners shall entitled pre- 
ferred claim upon such assets, irrespective whether the fund repre- 
senting such item items can traced and identified part such 
assets has been intermingled with converted into other assets 
such failed bank.’’ 

How can there possibly preference given the nature 
trust upon the drawee’s payor’s assets there has been pay- 
ment effect, and the original debtor still liable for the full amount 
the debt which ‘he has paid supposed have paid the 
original check draft? The inconsistency between giving this pre- 
ference against the funds the drawee bank and considering all the 
transactions though they had never happened, and the original 
debtor liable though paper had ever existed is, mind, in- 


explicable, unless the drawee’s draft was payment the original 
debt. 


THE BANKING LAW JOURNAL 903 


The orders the Appellate Division and the Special Term 
should reversed, and the application for order mandamus 
denied, with costs all courts. 

Orders reversed, etc. 


LIABILITY STOCKHOLDER AFTER 
TRANSFER STOCK 


Brock, Defendant, Gormley, Superintendent Banks, Plaintiff, 
Court Appeals Georgia, 187 Rep. 211 


Georgia statute provides that bank stockholder shall not 
subject the stockholder’s double liability the failure the 
bank where has transferred his stock, provided that the transfer 
recorded the books the bank written notice the tranfer 
given the bank six months prior the failure. was held 
that the delivery certificate bank stock the stockholder 
the cashier the bank, with the intention selling the stock 
him individually, did not constitute written notice the bank 
and did not protect the stockholder from the statutory liability. 


Action Gormley, Superintendent Banks, against Ernest 
Brock. review adverse judgment, the defendant brings error. 

Affirmed. 

Davis Stephens, Jefferson, for plaintiff error. 

Yeomans, Atty. Gen., and Dave Parker, and Geo. 
Goode, Asst. Attys. Gen., for defendant error. 


JENKINS,—P. The Banking Act 1919 (Code, 13- 
1903) provides that: ‘‘Whenever stockholder any bank in- 
dividually liable under the charter, and shall transfer his stock, and 
have such transfer entered upon the books the bank give the 
bank written notice thereof, shall exempt from such liability 
such transfer, unless such bank shall fail within six months from 
the date the entry such transfer from the delivery such 
notice the bank.’’ Thus assigning stockholder may relieve him- 
self from liability only (1) having the stock transfer entered 
the books the bank, (2) giving the bank written notice the 
transfer. the instant case, the stockholder merely executed and 
delivered September, 1929, assignment his certificate stock 
and power attorney transfer the books the bank, both 
blank, individual purchaser, who, although was cashier, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1352. 
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first vice president, and director the bank, was neither instructed 
the stockholder make transfer the stock the books nor 
was shown have had any authority from the bank so. The 
only additional evidence which might possibly have indicated that the 
stockholder caused the transfer ‘‘entered upon the books the 
bank’’ was that the stock books themselves. These showed that, 
before the failure the bank March 28, 1931, new certificate 
for the two shares sold and assigned blank and sixteen additional 
shares was issued the bank the purchaser January 17, 1931, 
entry the books read: ‘‘Certificate No. 79—2 shares—cancelled 
1-17-1931; Certificate No. 418 issued its place 1-17-1931—16 balance 
sub. original—2—Ernest Brock [the stockholder]—18.’’ the 
absence any positive evidence the date when the two shares 
question were actually transferred the books, this entry least 
prima facie indicated that the transfer occurred the date when the 
new certificate was issued the purchaser, January 17, 1931, and not 
prior thereto. The testimony that, after the stockholder made the sale 
September, 1929, there had been ‘‘two stockholders’ meetings 
the bank held January 14, 1930, and January 13, 1931,’’ written 
notice which was received the assigning stockholder, although 
the by-laws required ‘‘written printed all ‘‘special meet- 
ings the given them, was without probative 
value indicate that the time the transfer the books the 
bank antedated the six months before the failure required the 
statute, upon the theory that this testimony tended show that the 


bank officials, having knowledge the transfer the books, 


longer recognized the assignor stockholder, because they failed 
send him notices the meetings. The evidence was insufficient 
warrant such inference, since failed show that the meetings 
were ‘‘special meetings,’’ notice which was required the by-laws, 
rather than regular annual meetings, notice which was not required. 

has been held that, where stockholder sells his stock 
person who cashier the bank and charge its stock books 
and has the duty making all stock transfers its books, and de- 
livers such person duly executed assignment the stock with 
power attorney assign the books, and also expressly directs 
the purchaser ‘‘as cashier’’ transfer once the stock the books, 
and the officer promises so, this sufficient ‘‘written 
the bank ‘‘of the transfer’’; and the assigning stockholder not 
subject assessment, where the cashier neglects make the transfer 
the books, and the stockholder the time the sale had knowl- 
edge the insolvent failing condition the bank, and did not 
know suspect until after the failure that the record had not been 
made the books. Jackson Freeman, Ga. App. 767, 
284. However, the instant case, the absence instructions the 
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assignor, promise the assignee receiving the certificate under 
the assignment blank, make the assignment, any showing 
authority from the bank the assignee so, differentiates the 
from that decision. The mere delivery the assignment 
blank the officer the bank, who purchased the stock his in- 
dividual capacity, would not ‘‘written notice the bank’’ the 
transfer, required the statute. See Candler Mobley, Ga. 
App. 259, 139 Longino Bennett, Ga. App. 89, 92, 
146 324; Pignatel Mobley, Ga. App. 556, 162 159; 
Bank Bond, Ga. App. 450, 161 636; Latimer 
Bennett, Ga. App. 246 (4), 139 570. 

Under the Code, 13-1904, ‘‘the stockholder whose name the 
stock stands upon the books such bank the date its 
failure, shall primarily liable respond upon such individual 
liability but upon proof made that any stockholder the date the 
failure insolvent, recourse may had against the person from 
whom such insolvent stockholder received his stock, within period 
six months prior the date the failure such The 
stock involved this case standing the books the bank the 
name the assignee purchaser from January 17, 1931, the time 
failure, March 28, 1931, the purchaser rather than the original 
stockholder was ‘‘primarily liable’’ assessment, the absence 
made’’ that the purchaser was insolvent ‘‘at the date the 
the bank. This section almost identical with Code, 
22-903, relating stockholders general corporations, which con- 
templates that proof the assignee stockholder, primarily 
liable, must made evidence trial the litigation before 
the assignor can held liable. But assignments bank stock, 
the instant case, ‘‘the assessment, made against stockholder 
bank which has been taken over the superintendent banks for 
liquidation, pursuance the stockholders’ liability law relative 
defunct banks, takes the place judgment and bears the relation 
judgment the execution issuing such assessment the 
superintendent banks accordance with the banking laws this 
Neely Mobley, Ga. App. 541 (2), 176 527, 528. 
The superintendent banks being expressly empowered Code, 
13-822, make assessments and issue executions therefor against 
stockholders defunct banks, the presumption that ‘‘did his 
duty required law,’’ where the execution recites that was 
issued and that the assessment which was based was made under 
the authority the law. Carmichael Mobley, Ga. App. 574 
(4), 178 418, and cit. Even though assessed stockholder, 
upon levy execution entitled under the statute contest 
affidavit illegality ‘‘his liability for such assessment and the amount 
and necessity the burden rests upon him support such 
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attack evidence, where his attack not sustained the 
ment execution itself. Accordingly, this case, irrespective 
whether not the evidence was insufficient show that the assignee 
stockholder, who was primarily liable, was insolvent the time 
the failure, condition precedent liability the assignor stock- 
holder, the evidence was wholly insufficient show indicate that 
such assignee was solvent. the absence evidence solvency, 
the burden proof resting upon the assignor show the invalidity 
the assessment against him and the execution thereunder, failed 
this burden and sustain these grounds his affidavit 
Judgment affirmed. 


— 


